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EXECUTIVE SUMMARY

Background

Study of almost one hundred years of federal income tax administration reveals two trends.
On one hand, the U.S. population as a whole grew, coupled with an increase in the percent-
age of the population required to file tax returns. On the other hand, the number of returns
per Internal Revenue employee increased, not keeping pace with taxpayer population
growth until the middle of the century. (See Table 1, Income Tax Demographic History.)
These trends were facilitated by automation.

The automation of tax administration underlies the shift of revenue collection from an elite
to a popular base, which has been famously titled in legal history as a transformation from
“Class Tax to Mass Tax.” What began as taxpayer interaction with local collectors became

impersonal over the century.

Analysis

Taking the last 98 years under the federal income tax law in four parts, the period started
with 1913 enactment, proceeded to 1939 codification, followed by 1954 recodification, and
concluded with 1986 recodification and reform. In the end, this history poses questions for

the future of tax administration.

Establishment of Income Tax as a “Class” Tax, 1913-1938

In 1913, Congress enacted a highly progressive income tax. This locally administered tax
helped fund the American effort in World War I, and sustained the government during the
Great Depression.

Transformation into a “Mass” Tax, 1939-1953

In 1942, a sweeping legislative transformation to fund the next war effort turned the mass
of the populace into income taxpayers. Wartime popularization resulted in “a marriage

of convenience that survived” between the American people and the income tax. The war

revenue measure persisted into peacetime, forming a permanent national infrastructure.

Automation and Meltdown, 1954-1985

Post-World War II modernization proceeded along the lines of a centralized reorganiza-
tion announced in 1952 as a dramatic break from a tradition of local collectors, which had
become corrupted over time by bribery and its ilk. Centralization facilitated technological
advancement in Service Centers and similar new sites. There, central processing proceeded
in volumes that ultimately induced a computer and management meltdown in 1985. Thus,
the risk associated with centralization appeared in this period.

4 Section 1 — From Tax Collector to Fiscal Automaton
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Restructuring and an Emerging New Mission, 1986-2011

An accumulation of refundable credits in the last quarter century, after the 1975 enactment
of the Earned Income Tax Credit (EITC), added disbursement to the IRS’s role of revenue
collection. In 1998, legislation eliminated vestiges of local administration by restructuring
the IRS into functional divisions (each with nationwide scope). Modernized after the melt-
down, IRS computer systems generated results like an automaton, without the intervention

of human judgment. The uniformity of the mass tax thus arrived at an extreme.

Conclusion with Recommendations

In short, the IRS started as a revenue bureau but now administers social expenditures as
well, through highly automated systems. Automation, with standard forms and procedures,
was necessitated by the return volume of the mass tax introduced in 1942. As described

by early 20oth-century sociologists, formal standardization allowed government offices to
administer a large volume of cases efficiently and dispassionately but at a cost of substan-

tive discretion, “without regard for persons” in a “dehumanized” manner.

Automation was compounded by geographic centralization of command designed to com-
bat local corruption. This combination of automation and centralization posed the ques-
tion of whether the tax system had grown into a conglomerate beyond controls that could
eliminate the risk of meltdown. Over time, this tax system was increasingly characterized
by complexity. Ironically, complex, centralized automation could seem inappropriate in
some respects for late 2oth and early 21st-century mandates to deliver benefits to a diver-

sity of targeted populations (such as low income workers qualifying for the EITC).

The lessons of history include the mid-century effort to popularize the income tax as well
as reliance on automation, all in the context of a diversifying taxpayer base. History poses
a question whether steadily increasing volume can be addressed simply by more automa-
tion, which presumably would work if taxpayers were uniform, or if increased diversity

along with increased volume raises qualitatively different challenges.

Generally, history can be useful if studied systematically. Toward that end, Volume 1 of
this report contains a Legislative Recommendation: Appoint an IRS Historian. Likewise,
taxpayer diversity can be understood if studied systematically. Accordingly, Volume 1
in the Most Serious Problems section contains an Introduction to Diversity Issues: The
IRS Should Do More to Accommodate Changing Taxpayer Demographics, with associated

recommendations.

Taxpayer Advocate Service — 2011 Annual Report to Congress — Volume Two 5
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TABLE 1, Income Tax Demographic History

Indiv. returns U.S. pop. Int. Rev. ~ Allreturns  Returns/
Year  Event (Mn)? As a % of (Mn)? employees* (Mn)? employee
1913 Income tax law enacted 0.358 0.368 97.2 4,000 0.675 169
1914 | F. 1040 introduced 0.358 0.361 99.1 3972 0.657 165
1916 | Emergency Revenue Act 0.437 0.429 102.0 4,718 0.778 165
1917 Withholding repealed; war profit tax 3.47 3.36 103.3 5,053 3.86 764
1924 | Revenue Act, EIC, BTA 1.37 6.46 114.1 15,884 8.11 511
1930 Lucas v. Earl, Poe v. Seaborn 3.85 3.13 123.2 11,979 5.30 442
1935 | Social Security Act 4.67 3.67 127.4 16,523 5.32 322
1939 | IRC codified 6.47 4.94 131.0 22,623 7.16 316
1942 | Revenue Act, Tax Court of U.S. 26.3 19.5 134.9 29,065 21.8 956
1943 Current Payment Tax Act 37.0 27.1 136.7 36,338 40.5 1,115
1944 | Individual Income Tax Act 47.1 34.0 138.4 46,171 52.7 1,141
1948 | Revenue Act, joint filing 52.1 35.5 146.6 52,143 74.4 1,427
1953 | BIR renamed as IRS 57.8 36.1 160.2 53,463 932 1,743
1954 | IRC recodified 56.7 34.8 163.0 51,411 88.9 1,729
1969 | Tax Reform Act 75.8 374 202.7 66,064 110.7 1,676
1975 | Tax Reduction Act 82.2 381 216.0 82,616 126.0 1,525
1976 | Tax Reform Act 84.7 3838 218.0 85,455 127.1 1,487
1978 | TCE established 89.8 40.3 2226 86,258 136.7 1,585
1982 | TEFRA; F. 1040EZ introduced 95.3 41.0 2322 83,756 170.4 2,034
1986 | Tax Reform Act recodified IRC 103.0 42.8 240.7 96,395 188.0 1,950
1988 | Taxpayer Bill of Rights 109.7 44.8 245.0 115,494 194.3 1,682
1996 | Taxpayer Bill of Rights Il 120.4 44.6 269.7 107,751 208.9 1,939
1998 | Restructuring & Reform Act 124.8 452 276.1 111,712 2245 2,009
2001 | EGTRRA 130.3 45.6 285.5 97,707 2219 2,332
2010 | Affordable Care Act 141.2 45.7 308.7 107,621 230.4 2,141

2 |RS Statistics of Income (Sol) Hist. Summary (1913-1965) Table 38 at 207-08; Comm'r of Int. Rev. (CIR) Ann’l Rep’ts (1939-1943); Sol Bull. Hist. Data Table
9 (1950-2008); IRS Pub. 55B, Data Book (2010).

3 U.S. Bur. of the Census, Stanisticat Asstract oF THe U.S. (2003) No. HS-1, Population: 1900-2002; Census, Population Distrib’n & Change: 2000 to 2010
(Mar. 2011).

4IRS Pub. 1694 at 249-50; Pub. 55B (1996-2010).

5 Sol, 1916 (1913-1916) at 14-15 (including personal & corporate income tax returns but no excises, which would have been measured more accurately
by gallons, pounds, or warehouses, as the case may be, rather than returns); Sol, 1917 at 7 & 15 (including personal, corporate & partnership income tax
returns but no excises); Sol, 1924 at 1 & 12 (including personal, corporate & partnership income tax returns but no excises); Work AND JurispicTion oF BIr at
Xl, Table Ill (1927-1947) (including income, profit, estate & gift tax returns but not excises); Comm'r of Int. Rev. (CIR) AnN'L Rep'ts (1948-1988); Pub. 55B
(1996-2010).
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TABLE 2, Personal Exemptions and Lowest and Highest Bracket Tax Rates, and Tax Base for Regular Tax,
1913-2011°

Tax rates for regular tax
Personal exemptions Lowest bracket Highest bracket

Single Married Dependents Tax rate Taxable income Tax rate Taxable income
Year persons ($) couples ($) () (%) under ($) (%) over ($)
1913 3,000 4,000 N/A 1.0 20,000 7.0 500,000
1914 3,000 4,000 N/A 1.0 20,000 7.0 500,000
1915 3,000 4,000 N/A 1.0 20,000 7.0 500,000
1916 3,000 4,000 N/A 20 20,000 15.0 2,000,000
1917 1,000 2,000 200 2.0 2,000 67.0 2,000,000
1918 1,000 2,000 200 6.0 4,000 77.0 1,000,000
1919 1,000 2,000 200 4.0 4,000 73.0 1,000,000
1920 1,000 2,000 200 4.0 4,000 73.0 1,000,000
1921 1,000 2,500 400 4.0 4,000 73.0 1,000,000
1922 1,000 2,500 400 4.0 4,000 58.0 200,000
1923 1,000 2,500 400 3.0 4,000 435 200,000
1924 1,000 2,500 400 1.5 4,000 46.0 500,000
1925 1,500 3,500 400 1.125 4,000 25.0 100,000
1926 1,500 3,500 400 1.125 4,000 25.0 100,000
1927 1,500 3,500 400 1.125 4,000 25.0 100,000
1928 1,500 3,500 400 1.125 4,000 25.0 100,000
1929 1,500 3,500 400 0.375 4,000 24.0 100,000
1930 1,500 3,500 400 1.125 4,000 25.0 100,000
1931 1,500 3,500 400 1.125 4,000 25.0 100,000
1932 1,000 2,500 400 4.0 4,000 63.0 1,000,000
1933 1,000 2,500 400 4.0 4,000 63.0 1,000,000
1934 1,000 2,500 400 4.0 4,000 63.0 1,000,000
1935 1,000 2,500 400 4.0 4,000 63.0 1,000,000
1936 1,000 2,500 400 4.0 4,000 79.0 5,000,000
1937 1,000 2,500 400 4.0 4,000 79.0 5,000,000
1938 1,000 2,500 400 4.0 4,000 79.0 5,000,000
1939 1,000 2,500 400 4.0 4,000 79.0 5,000,000
1940 800 2,000 400 44 4,000 81.1 5,000,000
1941 750 1,500 400 10.0 2,000 81.0 5,000,000
1942 500 1,200 350 19.0 2,000 88.0 200,000

Table continued on next page.

6 Updated from IRS Sol Historical Table 23; for detailed annotations, see Table 23 at http://www.irs.gov/taxstats/article/0,,id=175910,00.html.
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Tax rates for regular tax
Personal exemptions Lowest bracket Highest bracket

Single Married Dependents Tax rate Taxable income Tax rate Taxable income
persons ($) couples ($) ($) (%) under ($) (%) over ($)

(1) @ @) @ (5) (6) U]
1943 500 1,200 350 19.0 2,000 88.0 200,000
1944 500 1,000 500 23.0 2,000 94.0 200,000
1945 500 1,000 500 23.0 2,000 94.0 200,000
1946 500 1,000 500 19.0 2,000 86.45 200,000
1947 500 1,000 500 19.0 2,000 86.45 200,000
1948 600 1,200 600 16.6 4,000 82.13 400,000
1949 600 1,200 600 16.6 4,000 82.13 400,000
1950 600 1,200 600 17.4 4,000 84.36 400,000
1951 600 1,200 600 20.4 4,000 91.0 400,000
1952 600 1,200 600 222 4,000 92.0 400,000
1953 600 1,200 600 222 4,000 92.0 400,000
1954 600 1,200 600 20.0 4,000 91.0 400,000
1955 600 1,200 600 20.0 4,000 91.0 400,000
1956 600 1,200 600 20.0 4,000 91.0 400,000
1957 600 1,200 600 20.0 4,000 91.0 400,000
1958 600 1,200 600 20.0 4,000 91.0 400,000
1959 600 1,200 600 20.0 4,000 91.0 400,000
1960 600 1,200 600 20.0 4,000 91.0 400,000
1961 600 1,200 600 20.0 4,000 91.0 400,000
1962 600 1,200 600 20.0 4,000 91.0 400,000
1963 600 1,200 600 20.0 4,000 91.0 400,000
1964 600 1,200 600 16.0 1,000 77.0 400,000
1965 600 1,200 600 14.0 1,000 70.0 200,000
1966 600 1,200 600 14.0 1,000 70.0 200,000
1967 600 1,200 600 14.0 1,000 70.0 200,000
1968 600 1,200 600 14.0 1,000 75.25 200,000
1969 600 1,200 600 14.0 1,000 7 200,000
1970 625 1,250 625 14.0 1,000 71.75 200,000
1971 675 1,350 675 14.0 1,000 70.0 200,000
1972 750 1,500 750 14.0 1,000 70.0 200,000
1973 750 1,500 750 14.0 1,000 70.0 200,000
1974 750 1,500 750 14.0 1,000 70.0 200,000
1975 750 1,500 750 14.0 1,000 70.0 200,000
1976 750 1,500 750 14.0 1,000 70.0 200,000
1977 750 1,500 750 14.0 3,200 70.0 203,200
1978 750 1,500 750 14.0 3,200 70.0 203,200

Table continued on next page.

8 Section 1 — From Tax Collector to Fiscal Automaton



Demographic

History

From Tax Collector to Fiscal Automaton: Demographic History of Federal Income Tax Administration, 1913-2011

Tax rates for regular tax
Personal exemptions Lowest bracket Highest bracket

Single Married Dependents Tax rate Taxable income Tax rate Taxable income
persons ($) couples ($) ($) (%) under ($) (%) over ($)

(1) @ @) @ (5) (6) U]
1979 1000 2,000 1,000 14.0 3,400 70.0 215,400
1980 1000 2,000 1,000 14.0 3,400 70.0 215,400
1981 1000 2,000 1,000 14.0 3,400 69.1 215,400
1982 1000 2,000 1,000 12.0 3,400 50.0 85,600
1983 1000 2,000 1,000 11.0 3,400 50.0 109,400
1984 1000 2,000 1,000 11.0 3,400 50.0 162,400
1985 1040 2,080 1,040 11.0 3,540 50.0 169,020
1986 1080 2,160 1,080 11.0 3,670 50.0 175,250
1987 1900 3,800 1,900 11.0 3,000 385 90,000
1988 1950 3,900 1,950 15.0 29,750 28.0 29,750
1989 2000 4,000 2,000 15.0 30,950 28.0 30,950
1990 2050 4,100 2,050 15.0 32,450 28.0 32,450
1991 2150 4,300 2,150 15.0 34,000 31.0 82,150
1992 2300 4,600 2,300 15.0 35,800 31.0 86,500
1993 2350 4,700 2,350 15.0 36,900 39.6 250,000
1994 2450 4,900 2,450 15.0 38,000 39.6 250,000
1995 2500 5,000 2,500 15.0 39,000 39.6 256,500
1996 2550 5,100 2,550 15.0 40,100 39.6 263,750
1997 2650 5,300 2,650 15.0 41,200 39.6 271,050
1998 2700 5,400 2,700 15.0 42,350 39.6 278,450
1999 2750 5,500 2,750 15.0 43,050 39.6 283,150
2000 2800 5,600 2,800 15.0 43,850 39.6 288,350
2001 2900 5,800 2,900 10.0 6,000 39.1 297,350
2002 3000 6,000 3,000 10.0 12,000 38.6 307,050
2003 3050 6,100 3,050 10.0 14,000 35.0 311,950
2004 3100 6,200 3,100 10.0 14,300 35.0 319,100
2005 3200 6,400 3,200 10.0 14,600 35.0 326,450
2006 3300 6,600 3,300 10.0 15,100 35.0 336,550
2007 3400 6,800 3,400 10.0 15,650 35.0 349,700
2008 3500 7,000 3,500 10.0 16,050 35.0 357,700
2009 3650 7,300 3,650 10.0 16,700 35.0 372,950
2010 3650 7,300 3,650 10.0 16,750 35.0 373,650
2011 3700 7,400 3,700 10.0 17,000 35.0 379,150

Taxpayer Advocate Service — 2011 Annual Report to Congress — Volume Two 9
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TABLE 3, Tax Share by Income Level”

Year Top % of Individual Returns® Income Tax (%)°
2005 2.7 51.3
1995 1.9 36.6
1985 24 29.9
1975 1.2 221
1965 24 30.0
1955 1.8 29.8
1945 25 39.3
1935 2.6 83.7
1925 2.1 85.4
1915 2.1 49.5

TABLE 4, Individual Income Tax as a Percentage of Revenue'

Year Income Tax ($ Bn) Total Revenue ($ Bn) %
1914 0.03 0.38 7
1927 0.91 287 32
1939 1.03 5.18 20
1953 325 69.7 47
1954 32.8 69.9 47
1985 396.7 7429 53
1986 416.6 782.3 53
2010 1,176.0 2,345.1 50

7 TAS Research on IRS data from CIR Ann't Rep't (1915), Sol (1925-2005).

8  For 1945-2005, by Adjusted Gross Income; 1915-1935, by net income. Note qualification as to completeness of data in CIR AnN'L Rep'T (1915) at 24.
9 For 1955-2005, tax after credits; 1915-1945, tax liability.

10 See infra nn. 25, 46, 132, 183-84, & 290-91.

10 Section 1 — From Tax Collector to Fiscal Automaton
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TABLE 5, Percentage of Women Filers

Women Filing as Single, Separate, or

ear ndividual Income Tax Returns (Mn ead of nouseno n ]
Ye Individual | Tax Returns (Mn) Head of Household (Mn) %
1916 0.437 0.0345 8
19382 6.15 1.27 21
1953 57.8 10.8 19
1969* 66.7 131 20
1979 81.7 20.1 25
1989 94.4 26.5 28
1999 105.5 32.8 31

See infra n. 66.
See infra n. 68.
See infra n. 126.

For 1969, see Ellen Yau, Kurt Gurka & Peter Sailer, Comparing Salaries and Wages of Women Shown on Forms W-2 to Those of Men, 1969-1999, SOI BuLL.
(Fall 2003) 274, 278-79,Table 1 (relating to returns with net income).

For 1979-1999, see id.

Taxpayer Advocate Service — 2011 Annual Report to Congress — Volume Two
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I. Introduction

When the federal individual income tax was enacted in 1913, it applied to high-income
taxpayers. At that time, the predecessor bureau to the IRS started as a hands-on collector
of various tariffs, excise taxes, and other revenues. In 1942, Congress enacted the “great-
est tax bill in American history” largely to fund the U.S. effort in World War II, expanding
the income tax to the middle class.*® At that time, the Treasury made an historic effort to
popularize the income tax, famously deploying the Disney cartoon character Donald Duck
as a mascot of the public fisc.'” A parallel effort to popularize the income tax among a

diversifying taxpayer base has not occurred since then.

In the second half of the last century, the tax system was automated. During this period,
women became a more significant taxpayer population. In recent decades, a diverse low
income population has emerged as an important customer base of an increasingly “faceless”
IRS. In short, a history of the past century of income tax administration can be character-
ized as a transformation “From Tax Collector to Fiscal Automaton,” because the IRS started
as a revenue bureau but now administers social expenditures as well, through highly

automated systems.

Il. Establishment of Income Tax as a “Class” Tax, 1913-1938

During the first 25 of the years under study, the federal individual income tax was estab-
lished as a levy on a high-income population. The income tax helped fund the American ef-
fort in World War I, and after reductions during a postwar economic expansion, sustained
the government during the Great Depression. During this period, the number of employees
of the Treasury’s Bureau of Internal Revenue (BIR) multiplied,*® while legislative, adminis-

trative, and decisional law formed a foundation for taxpayer rights.

A. Tax Law Events

1. Constitutional Amendment and World War I, 1913-1918

In 1913, a requisite number of states ratified the Sixteenth Amendment, affirming consti-
tutional authority to tax income.” That year, Congress enacted, and President Woodrow
Wilson signed, legislation imposing tax of one percent on individual income over $3,000
($4,000 for married couples), up to seven percent on incomes over $500,000. The average

American worker, putting in 12 hours a day and earning $800 a year, remained unaffected

16 Randolph Paul, Taxation In THe Unimep States (Boston: Little, Brown & Co., 1954) 294 ff.

17 Carolyn Jones, Class Tax to Mass Tax: The Role of Propaganda in the Expansion of the Income Tax During World War I, 37 Buff. L. Rev. 685 (1989). “Public
fisc” is a figure of speech for the Government’s Treasury. See, e.g., Ariz. Christian School Tuition Org’'n v. Winn, 563 U.S. , 131 S. Ct. 1436, 1457
(2011) (Kagan, J. dissenting); Exec. Ord. 12,630, 53 Fep. Rec. 8,859 (Mar. 15, 1988) §§ 1(c), 3(a), 3(e) (signed by Pres. Reagan).

18 |n 1913, the BIR had 4,000 employees; in 1938, 22,045. IRS Pub. 1694, IRS Historica Fact Book: A CHronoLoay, 1646-1992 at 249.
19 U.S. Const. 16th amend.

20 Pub. L. No. 63-16; see also Pub. 1694 at 86. This legislation allowed a personal exemption deduction of $3,000 (comparable to more than $65,000 in
2011) plus $1,000 for a spouse.

12 Section 1 — From Tax Collector to Fiscal Automaton
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by the tax.”” The legislation, which also taxed corporate income, provided for income tax
withholding by certain payers of income.?

Until this time, the BIR had administered assorted excises and tariffs relating to alcohol,
tobacco, oleomargarine, and stamps.”* To implement the income tax, the BIR on January 5,
1914, issued a four-page tax return with instructions, numbered in the ordinary sequence
of forms and still known as the ubiquitous Form 1040.* That year, individual income tax
accounted for less than eight percent of BIR collections.?

On September 8, 1916, months before entering World War I, President Wilson signed a
popularly-named Emergency Revenue Act, doubling the income tax from one to two per-
cent on incomes above $3,000 ($4,000 for married couples).*® A surtax on incomes above

$20,000 was increased on a graduated scale to a maximum rate of 15 percent.?’

In 1917, Congress declared war and subsequently raised the income tax as high as 67
percent.”® That same year, after public criticism, especially complaints from employers and
employees about administrative burden and effective pay reduction, and a recommenda-
tion from Treasury Secretary William McAdoo, Congress repealed withholding, also known
as collection at the source, but left in its place information reporting, or information at the

source.*

By 1918, only about 15 percent of American families had to pay income taxes, and the

tax payments of the wealthiest one percent of American families accounted for about 8o

21
22

23

24
25
26

27

28

29

Pub. 1694 at 86; see also supra Table 3, Tax Share by Income Level.

Pub. L. No. 63-16. Generally, this legislation required withholding by insurance companies or other payers of periodic income, and by fiduciaries or others
in custody of income of another over $3,000.

Comm’r of Int. Rev. (CIR) AnN'L Rep' FYE June 30, 1920 (Washington, DC: Gov't Printing Ofc.) 8. Like alcohol and tobacco, oleomargarine was an agricul-
tural product subject to government regulation through an excise tax, under the Oleomargarine Tax Act of 1886, 24 Stat. 209, forming a not insignificant
subject of tax law. See McCray v. U.S., 195 U.S. 27 (1904) (upholding tax); Miller v. Standard Nut Margarine Co., 284 U.S. 498 (1932) (construing scope
of tax). The oleomargarine tax had a history reflecting the role of an excise in the economics of a particular product (in competition with the dairy industry
in this case) beyond the scope of this study on income tax demographic history. See S. Rept. 81-309, 81st Cong. 1st Sess. (Apr. 28, 1949). On Mar. 23,
1950, Pres. Truman signed the Margarine Act, Pub. L. No. 81-459, by which Congress repealed the oleomargarine tax.

Pub. 1694 at 87; see infra Appdx. 1, Form 1040, Return of Ann’l Net Income of Individuals (1913).

CIR Ann't Rep'T FYE June 30, 1914, at 3.

Pub. L. No. 64-271, 39 Stat. 756; see also Pub. 1694 at 90. In addition to impending war, expenses like those for Mexican border patrol required revenue.
See Paul, Taxation In THE U.S. at 110.

Pub. 1694 at 90. For rates and brackets, see supra Table 2, Personal Exemptions and Lowest and Highest Bracket Tax Rates, and Tax Base for Regular Tax,
1913-2011; Pub. 1694 at 251.

Paul, Taxation In THE U.S. at 113; Pub. 1694 at 251. The highest rate applied to a $2,000,000 bracket. For rates and brackets, see supra Table 2, Personal
Exemptions and Lowest and Highest Bracket Tax Rates, and Tax Base for Regular Tax, 1913-2011; see also Pub. 1694 at 251. The 1917 legislation al-
lowed a personal exemption deduction of $200 (comparable to almost $3,500 in 2011) for a dependent child. See Pub. L. No. 65-50, § 1203; see also
infra Appdx. 2, Form 1040, Individual Income Tax Return for CY 1917, pg. 4, line 6.

See Charlotte Twight, Evolution of Federal Income Tax Withholding: The Machinery of Institutional Change, 14 Cato J. 3 (Winter 1995); Rob’t Higgs, Wartime
Origins of Modern Income-Tax Withholding, THe Freeman (Dec. 24,2007). Information reporting required a Form 1099 “setting forth the amount of such
gains, profits, and income and the name and address of the recipients of such income”” Treas. Reg. 33, Art. 34 (1918), reflecting Pub. L. No. 65-50.
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percent of the revenues from the individual income tax. This wealthiest one percent of

taxpayers paid marginal tax rates ranging from 15 to 77 percent.

2. Progressivity and Transparency, 1919-1925

In 1919, individual and corporate income including excess profit taxes amounted to almost
68 percent of BIR collections.?' At the same time, the federal individual income tax was
steeply progressive. “A married man earning the average family income of about $2,300
would have owed no income tax. A better-off family earning $5,000 would owe just $51,
while a very wealthy family with income of $100,000 would owe $22,557.”3* By 1923, the
income tax affected only 12 percent of families.33

In 1923, the Treasury, in a plan of Secretary Andrew Mellon, proposed rate reductions, an
earned income credit (EIC), and capital loss provisions, along with repeal of certain excis-
es.3* Secretary Mellon defended his proposed EIC, which at that time was for the wealthy
who paid income tax, as follows:

The fairness of taxing more lightly incomes from wages, salaries, or from investments
is beyond question. In the first case, the income is uncertain and limited in duration;
sickness or death destroys it and old age diminishes it; in the other, the source of
income continues; the income may be disposed of during a man’s life and it descends
to his heirs.3s

At that time, Secretary Mellon did not criticize taxes on savings. On June 2, 1924, President
Calvin Coolidge signed a Revenue Act significantly reducing income taxes and establishing
the EIC.3* Tax reduction came at a time of postwar return to normalcy, economic growth,
and politics associated with the Administration and Secretary Mellon (who was perceived

by some as a Wall Street icon) that commentators branded “benevolent oligarchy.”s?

The Revenue Act of 1924 also contained significant procedural provisions. First, it allowed
for the public listing of the name, address, and payment amount of every taxpayer, as well

30 W. Elliot Brownlee, FeperaL Taxation IN America: A SHort History, 2nd ed. (Cambridge Univ. Press, 2004) 63; see also supra Table 3, Tax Share by Income Level.

31 CIR Aw'L Rep'T FYE June 30, 1920, at 8. Excess profit taxes were war revenue measures imposed on income and gain of individuals and corporations over
a floor enacted to approximate “normal” peacetime income. See Paul, Taxation IN THE U.S. at 118.

32 Anne L. Alstott & Ben Novick, War, Taxes, and Income Redistribution in the Twenties: The 1924 Veterans’ Bonus and the Defeat of the Mellon Plan, 59 Tax L.
Rev. 373, 393 (2006).

33 59 Tax L. Rev. at 394; see also supra Table 3, Tax Share by Income Level.
34 Paul, Taxarion N THE U.S. at 132.
35 Andrew W. Mellon, Taxarion: THe PeopLe’s Business (NY: Macmillan, 1924) 56-57, quoted in Brownlee, Fep. Taxation at 77.

36 Pub. L. No. 68-176, 43 Stat. 253. Generally, the EIC was 25 percent of up to $10,000 (comparable to almost $130,000 in 2011) in wages, salary, and
personal service compensation less allocable deductions, but unearned income up to $5,000 was creditable in any case. Pub. L. No. 68-176, § 209.
Despite its particular name, the original EIC had a tax reduction effect across the board. By contrast, Congress was to enact a refundable Earned Income
Tax Credit in 1975 as a targeted anti-poverty measure, a decade after the introduction of refundable credits, as discussed below.

37 Paul, Taxarion v THE U.S. at 132.
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as disclosure on request of congressional committees, state officials, and as prescribed by

regulation, the public.3®

Second, the Act created a Board of Tax Appeals (BTA) as an adjudicator to supersede an
administrative committee that had advised the Commissioner of Internal Revenue on
appeals of assessments before payment.? Later that year, the appeal process was further
professionalized when the BTA ruled that Certified Public Accountants and attorneys were
the only representatives qualified to appear before them on behalf of taxpayers.** The BTA
turned out to be popular enough that three years later, with 18,000 appeals pending, the
Commissioner formed a committee of external members and revenue agents to help clear

the docket.# This committee was to be the forerunner of the IRS Appeals function.+

3. Great Depression and Tax Enforcement, 1926-1934

As had those of 1921 and 1924, the Revenue Act of 1926 generally reduced taxes, lower-

ing the top marginal individual income tax rate from 46 to 25 percent.#* Nevertheless,
post-World War I economic growth facilitated ongoing reliance on income tax rather

than excises and tariffs, while policymakers continued to advocate for a broad income

tax.# Progressive Congressman Cordell Hull (D-Tenn.) insisted that a “tax system vitally
important as is the income tax should apply to a respectable number of persons.”s In 1927,

individual income tax alone accounted for almost 32 percent of BIR collections.*

The Revenue Act of 1928, which notably reduced corporate tax, expanded the BIR’s
interpretive power by authorizing prospective application of Treasury Regulations, even
when a regulation reflected not new law but a court-ordered interpretation of pre-existing
law:#” Consequently, the BIR could be perceived as a lawmaker.#* Practically, this legislation
obviated a need to re-open settled cases upon a regulatory change; theoretically, the Act

effectively elevated the tax regulator from the role of mere interpreter of pre-existing law.*

38 Pub. L. No. 68-176, § 257; see also Dep't of the Treas., Rep’t to the Congress on Scope and Use of Taxpayer Confidentiality and Disclosure Provisions
(Oct. 2000); Jt. Comm. on Tax'n (JCT), Study of Present-Law Taxpayer Confidentiality and Disclosure Provisions as Required by Section 3802 of the Internal
Revenue Service Restructuring and Reform Act of 1998, JCS-1-00 (Jan. 28, 2000).

39 Paul, Taxarion v THE U.S. at 136.

40 BTA Rule 2, 1924-2 Cuwm. BuiL. 428 (July 19, 1924).

41 Pub. 1694 at 114.

42 d.

43 Pub. L. No. 69-20, 44 Stat. 9; see also Pub. 1694 at 252.

44 59 Tax L. Rev. at 384.

45 Quoted in Jos. J. Thorndike, The Republican Roots of New Deal Tax Policy, Tax Anawvsts (Aug. 28, 2003) at www.taxhistory.org.
46 CIR ANN'L Rep'T FYE June 30, 1927, Table 1 at 53; see also supra Table 3, Tax Share by Income Level.

47 Pub. L. No. 70-562, 45 Stat. 791.

48 This perception arose at a time when a school of thought known as legal realism was casting aside a notion of law as a formal essence of which courts
were mere interpreters in favor of a realist depiction of law as that which judges decide in practice. See Morton J. Horwitz, Legal Realism, the Bureaucratic
State, and the Rule of Law, THE TransForMATION oF AMERICAN Law, 1870-1960: Tre Crisis of LecAL OrtHoboxy (Oxford Univ. Press, 1992) 213-46.

49 Paul, Taxarion v THE U.S. at 140.
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In 1929, the stock market crash brought an end to a decade of tax reduction, ushering in
the Great Depression.>® In 1930, high-level courts handed down three decisions affecting

federal income taxation.

The Supreme Court denied the effect for federal tax purposes of California businessman
Guy Earl’s assignment of income to his wife.5>* Had the couple been able to split income
by contract, each of them potentially could have come under a lower bracket.>> Later, that
result was achieved by operation of law for another West Coast couple, when the Court
opined that the European-style community property regime in the State of Washington
automatically made spouses owners of half of each other’s income.>

The Federal Court of Appeals in New York created the so-called Cohan rule by allowing a
reasonable amount of business deductions by Broadway star George M. Cohan even though
he could not produce receipts.’* Taken together, these court cases demonstrate that the

federal income tax was inextricably involved in American family and business affairs.

The Revenue Act of 1934 imposed graduated tax on capital gain, and restored the EIC,
which had lapsed two years earlier.5> This Act also codified the positions of General
Counsel of the Treasury and Assistant General Counsel for Internal Revenue, whose first

incumbent was Robert Jackson, later to become a Supreme Court Justice.>®

Underscoring the role of government tax attorneys, in 1934 the Roosevelt administration’s
Justice Department brought former Secretary Mellon before a grand jury, which declined
to indict him for some $3 million of asserted deficiencies.”’ Instead, the BTA heard and
ultimately accepted the magnate’s version of his case, revolving around deductions of
charitable donations intended for a National Gallery of Art.5® This case exemplifies how
high-profile tax enforcement had become.

4. Social Security and Tax Compliance, 1935-1938
In 1935, Congress enacted and President Roosevelt signed the popularly-named Wealth Tax
Act, increasing surtax rates on income above $50,000 from 63 to 79 percent.> Moreover,

that year saw enactment of the Social Security Act, financing new social insurance benefits

50  See Paul, Taxarion IN THE U.S. at 148.
51 Juycasv. Earl, 281 U.S. 111 (1930).

52 Patricia A. Cain, The Story of Earl: How Echoes (and Metaphors) from the Past Continue to Shape the Assignment of Income Doctrine, Tax Stories: AN IN-
DeptH Look AT Ten LEADING FeperAL INcome Tax Cases (NY: Foundation Press, 2002).

53 Poe v. Seaborn, 282 U.S. 101 (1930).
54 Cohan v. Comm’ of Int. Rev., 39 F2d 540 (2nd Cir. 1930).

55 Pub. L. No. 73-216, 48 Stat. 680. The 1934 Act allowed marital exemptions and dependency credits for surtax purposes. Paul, Taxarion in e U.S. at 179.
Subsequently, the Rev. Act of 1943, Pub. L. No. 78-235, § 107, 58 Stat. 21, would repeal the EIC.

56 Pub. 1694 at 122.

57 Paul, Taxarion In THE U.S. at 151,

58  Mellon v. Comm’r, 37 BTA 977 (1937).

59 Pub. L. No. 74-407, 49 Stat. 1014; see also Pub. 1694 at 127.
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through a payroll tax on employers and employees of one percent of the first $3,000 of
salaries and wages (comparable to almost $50,000 in 2011), collected through withholding
administered by the BIR on behalf of a Trust Fund.®® The same year, less than a quarter
century after the enactment of the income tax, the Supreme Court famously characterized
taxes as “the lifeblood of government, and their prompt and certain availability an imperi-
ous need.””

In 1937, concern with tax ethics prompted legislation to prevent tax avoidance. For
example, a reported tax avoidance device was to incorporate country estates as businesses
to convert personal expenses into business deductions.® In 1938, legislation expanded the
use of closing agreements, which had been in place for ten years, as a settlement mecha-
nism between a taxpayer and the BIR.> Thus, concerns with compliance and compromise

that persist today already had appeared before World War II.

B. Demographic Trends

While the federal income tax grew from a minor into a major source of government
revenue, the economy went from post-World War I growth to the Great Depression.
Unemployment peaked, but before “and after the Great Depression, unemployment was
largely a blue-collar affliction.”** Meanwhile, the income tax affected a high-income popula-

tion composed largely of white businessmen and professionals.®

In 1916, married women filing separately and single women filed less than eight percent of
income tax returns reflecting less than ten percent of income or of tax.** Merchants, manu-
facturers, lawyers, and doctors filed more than 27 percent of returns.”” In 1938, married
and single women filed on their own (not counting community property filings) almost 21

percent of returns reflecting more than 15 percent of income.®®

Despite the boom and bust of economic cycles, attitudinal trends established in the
first quarter of the century stabilized, as measured by the following items within

60 Pub. L. No. 74-271, 49 Stat. 620; see also Pub. 1694 at 127.

61 Bullv. U.S., 295 U.S. 247,259 (1935).

62 Paul, Taxarion N THE U.S. at 207.

63 Pub. L. No. 75-554 (1938), § 801, 52 Stat. 447, amending Pub. L. No. 70-562 (1928), § 606.

64 Theo. Caplow, Louis Hicks & Ben J. Wattenberg, Tve First Measurep CenTury: AN lLLustratep Guibe 1o TRenps IN America, 1900-2000 (Amer. Enterprise Inst. 2001)
46.

65 Although taxpayer statistics were not reported by race, between 1910 and 1920, 31 to 23 percent of the population identified as “Negro and other” was
illiterate, compared to five to four percent of the Native and Foreign-born White population. U.S. Bur. of the Census, Historicat Stanistics o THE U.S.: CoLonAL
Tives 10 1970 (1975) H664-668 at 382. At least in the early years, a significant proportion of people subject to income tax were in occupations requiring
literacy. By 1938, the scope of the income tax had expanded, yet there was still a $1,000 exemption (comparable to more than $15,000 in 2011). See
supra Table 2, Personal Exemptions and Lowest and Highest Bracket Tax Rates, and Tax Base for Regular Tax, 1913-2011; Pub. 1694 at 252.

66 CIR, Smamstics or Income, 1916 (Washington: GPO, 1918) 6-7.
67 Syamstics oF Income, 1916 at 5 & 7.
68  Smmsmics of Income, 1938, Pt. | at 20.
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a questionnaire administered in a famous long-term study of the pseudonymous

Middletown, which has become a bellwether in American sociology:*
= It is entirely the fault of a man himself if he does not succeed.

= The fact that some people have so much more money than others shows that there is
an unjust condition in this country that ought to be changed.

In 1924, 47 percent of respondents agreed with the first statement, and 30 percent, the
second; 1977, 47 and 38 percent, respectively; and 1999, 65 and 44 percent, respectively.”
According to the pollsters, rates of agreement or disagreement with these statements “did
not vary dramatically” over these years in general.”” To the extent that an individualist
ethic has prevailed in the U.S., it has not wavered greatly. While some were to argue that
the federal income tax was a shared responsibility, this evidently did not alter social at-

titudes as surveyed in Middletown.

C. Implications for Service

In 1913, the BIR added to its organizational design a Personal Income Tax Division, a
Correspondence Unit to answer questions about the new tax, and a legal counsel function
to prepare opinions interpreting the legislation, totaling 277 employees in Washington, D.C.
and 3,723 around the country.” In 1914, field personnel included 63 Collectors (who were
political appointees), 1,568 deputy collectors, 40 Internal Revenue Agents, 34 income tax
agents, 13 corporate agents, and two corporate inspectors.”? Even then

a steady stream of employees with valuable training and experience flowed out of
the Bureau to more lucrative jobs in private offices. In the nine months between
October 1, 1919, and June 31, 1920, nearly one thousand employees left the revenue
service.’*

69 Caplow, First Measurep Century at 188. Since 1923, Middletown (Muncie, Indiana) has been the subject of landmark research on American social institu-
tions, where replication of surveys over time permits inferences about evolution of values. See Rob’t & Helen Lynd, MipbLerown: A Stupy IN MODERN AMERICAN
Cutrure (NY: Harcourt Brace, 1929), MipbLerown N TRansimon: A Stupy In Cutturat Conruicts (NY: Harcourt Brace, 1937); Caplow, et al., MipoLerown FamiLes: FiFry
YeArs oF CHANGE AND Conminury (Minneapolis: Univ. of Minn. Press, 1982), AwL FamruL PeopLe: CHANGE AND Conminumy IN MippLetown’s Reuigion (Minneapolis: Univ. of
Minn. Press, 1983).

70 Caplow, First Measurep CenTury at 189.

71 Id. at 188 (“the percentage of Middletown adolescents agreeing with the Protestant Ethic remained level from 1924 to 1977 but increased from 1977 to
1999, while the proportion agreeing with action against economic inequality increased in each of the three surveys from 1924 to 1999”).

72 Pub. 1694 at 87.

73 CIR, THe WoRrK AND JURISDICTION OF THE BUREAU OF INTERNAL Revenue (Washington: GPO, 1948) 95. From the Civil War through codification in 1939, Collectors (or
their predecessors) were appointees of the President upon the advice and consent of the Senate. See Rev. Act of 1862, ch. 119, § 5, 12 Stat. 422, 423
(June 7, 1862); Rev. Act of 1872, ch. 13, 17 Stat. 401 (Dec. 24, 1872); Int. Rev. Code of 1939, § 3941. In 1862, their salary was $3,000 per year
(comparable to more than $65,000 in 2011). See 12 Stat. 423. In 1914, 53 Collectors received $4,500 (comparable to $100,000 in 2011) in salary
while the other 10 received between $3,442 and $4,329. See CIR AnN'L Rer't FYE June 30, 1914, at 8. In addition to salary, the '39 Code memorializes
the authority of the Treasury Secretary “to make such further allowances, from time to time, as may be reasonable, in cases in which, from the territorial
extent of the district, or from the amount of internal revenue taxes collected, it may seem just to make such allowances” to Collectors or Deputy Collectors.
Int. Rev. Code of 1939, §§ 3944, 3990. The Commissioner could suspend for cause but not dismiss a Collector. See Int. Rev. Code of 1939, § 3944. As
of mid-century, the position of Collector was “not, strictly speaking, subordinate to that of the Commissioner of Internal Revenue, although he is bound by
the rules and regulations of the Bureau. Until recent years the deputy collectors had no civil service status and were appointed and discharged at the will
of the collectors,” although internal revenue agents were civil servants. Work anp Jurispiction of BIR at 85-86.

74 Paul, Taxation in the U.S. at 127.
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In 1930, the Treasury devoted some $10 million to erect a Constitution Avenue building,
which still contains the IRS National Office, originally housing 3,391 Internal Revenue em-
ployees, 147 from the BTA, 22 from the Customs Court and Patent Appeals, and 252 from
the Public Buildings and Public Parks Commission.”s

Initially, individual income tax returns came before Collectors for audit, which then

meant detection of errors on the face of the return.”® Taxpayers could appeal to the
Commissioner.”” Soon this process was to be formalized, with the 1918 organization of the
BIR Solicitor’s office, followed the next year by the empanelment of an Advisory Tax Board
to advise the Commissioner on appeals.”® In 1924, the Solicitor created a Reviews Division
to hear and determine all protests against the determination of a deficiency by the Income
Tax Unit.” As discussed above, taxpayers also now had judicial recourse to the BTA.

Thus, the first quarter century of the federal income tax introduced a workplace that was
burgeoning yet not without contestation from outside the government, both in terms of
competition from private employers as well as substantive challenges from taxpayers. A
celebrated legal scholar who visited America from Germany around this period developed
a number of relevant observations about bureaucracy that were to form part of the founda-
tion of the discipline of sociology. In pertinent part, he observed that formal standard-
ization allowed government offices to administer a large volume of cases efficiently and
dispassionately but at a cost of substantive discretion, i.e., “without regard for persons” in a

“dehumanized” manner.*> This trade-off may be observed in the history of the BIR.

Ill. Transformation into a “Mass” Tax, 1939-1953

The second period in the past century of federal income taxation witnessed a monumental
expansion of the application of the tax from less than five to approximately 36 percent

of the U.S. population, who generally saw the tax as helping to lift the country out of the
Great Depression, finance World War II, and ultimately reestablish the economy.®* The BIR
floated through this sea change with navigation by wartime administration helmsmen.

A. Significant Tax Laws
1. Internal Revenue Code of 1939

In 1939, a highly successful businessman netting $16,000 paid income tax of some $1,000,
and an average lawyer or doctor paid about $25, but an average blue-collar worker paid

75
76
7
78
79
80
81

Pub. 1694 at 117.

Work anp Jurispiction oF BIR at 101.

Id. at 90.

Work AND JurispicTion oF BIR at 96, 105.

Pub. 1694 at 107.

Max Weber, Bureaucracy [1913], From Max Weser: Essavs iN SocioLoay, trans. H.H. Gerth & C. Wright Mills (Oxford Univ. Press, 1946) 215-16.
See supra Table 1, Income Tax Demographic History.
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nothing.® By the end of the Great Depression, while the economics of John Maynard
Keynes had influenced policymakers, the “conscious purpose of public spending was

more to provide help to distressed citizens than it was to stimulate recovery.”® That year,
Congress codified the various revenue acts into the Internal Revenue Code, simplifying the

tax law.%

2. Revenue Act of 1942

In 1942, America was at war. President Roosevelt told Congress: “In this time of grave na-
tional danger, when all excess income should go to win the war, no American citizen ought
to have a net income, after he has paid his taxes, of more than $25,000.”% On October 21,
1942, Congress enacted the “greatest tax bill in American history.”®

The Revenue Act of 1942 sharply increased income tax by lowering the top bracket from
$5 million to $200,000 while raising the top marginal rate to 88 from 81 percent, intro-
duced the Victory Tax (a five percent surcharge on income over $624), and lowered exemp-
tions to $500 from $750 ($1,200 from $1,500 for married couples), but allowed deductions
for medical expenses.”” More than 27 percent of the population would now have to file
returns.®® Treasury General Counsel Randolph Paul observed: “The income tax was now a
mass tax.”®

To herd this new mass into the fold of taxpayers, the Administration conducted a mass
media campaign. On June 13, 1942, President Roosevelt established an Office of War
Information (OWI).% That year, listeners could hear songs from Irving Berlin and Danny
Kaye advertising tax payment as part of the war effort.9" Furthermore, over 32 million
viewers in 12,000 theaters saw Donald Duck announce that taxes “will keep democracy
on the march” in a cartoon scripted by the Treasury.®” Some in Congress took umbrage

at the $80,000 cost of this animation, and Walt Disney suffered characterization as a
“propagandist.”?? Yet he would be in good company within a few years when popular and

82 Pub. 1694 at 132.

83 Paul, Taxarion In THe U.S. at 225. “The Keynesian remedy for depression was . . . an increase in public expenditures which would compensate for an excess of
savings or a deficiency of investment” Id. at 229.

84 Pub. L. No. 76-1, 53 Stat. pt. 1.

85 Seven-Point Economic Stabilization Program (Apr. 27, 1942), PusLic Papers AND AbDRessEs oF FRankuN DeLano Roosevelr 1942, ed. Sam'l I. Rosenman (NY:
Harper & Bros. 1950) ch. 47 at 221. The value of $25,000 in 1942 would be comparable to a little less than $340,000 in 2011.

86 Pub. 1694 at 136.

87 Pub. L. No. 77-753, 56 Stat. 798; see also Pub. 1694 at 252. The Rev. Act of 1942, § 504, also changed the name of the BTA to the Tax Court.
88 Table 1, Income Tax Demographic History.

89 Paul, Taxaton in THE U.S. at 318.

90 Exec. Ord. cited in 37 Burr. L. Rev. at 701 (1989).

91 37 Burr. L. Rev. at 714,

92 Brownlee, Fep. Taxation at 118.

93 37 Burr. L. Rev. at 717.
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classical stars Roy Rogers, the Andrews Sisters, George Burns and Gracie Allen, and Yehudi

Menuhin joined the cast of wartime Treasury promoters.’

In an early exercise of targeted marketing, the Treasury promoted tax compliance among
the rich, the poor, women, and minorities. Foreshadowing product placement, an OWI
manual suggested characters for motion pictures, one of whom emerged in a Hollywood
movie as a wealthy man saying that it “suits me if they tax me 100 percent!”s A 1944 OWI
magazine advertisement for “plain folks” stated: “We’'ll pay our taxes willingly” because
“these sacrifices are chicken feed, compared to the ones our sons are making.””® That year
an OWI guide for women advised: “Tell homemakers that even if they personally are not
going to fill out their tax return this year, they should urge their husbands to do so early.”?”
In 1945, Commissioner Joseph Nunan announced tax requirements in newsreels, at least

one of which was tailored “to some 400 theatres catering to Negroes.”®

3. Current Payment Tax Act of 1943

This media blitz was only the surface of mass income tax implementation. Treasury of-
ficials realized that collection at the source would “achieve a more convenient method for
the payment of income taxes,” waging a political campaign against concerns articulated by
Commissioner Guy Helvering, who cautioned against forcing “upon industry the payment
of large sums for the administrative cost of the withholding tax.” A compromise plan
emerged, named for Beardsley Ruml, an official of the New York Federal Reserve Bank and
of Macy’s department store, who would agree to start withholding if the Treasury would
forgive taxes otherwise due that year (i.e., for the last year before there was withholding).'*
Ultimately, legislation

provided for current payment of all individual income tax liabilities and the cancella-
tion of 75 percent of one year’s existing taxes (the lower of either the 1942 or 1943 tax
liability). Unforgiven liabilities were payable in two installments, one on March 15,
1944, and the other on March 15, 1945.**

On June 9, 1943, Congress enacted and President Roosevelt signed the Current Tax
Payment Act, imposing a 20-percent withholding tax and establishing a system of with-
holding and quarterly estimated tax payment still recognized today.’** The withholding

94 37 Burr. L. Rev. at 710-14.

95 |d. at 718. The cited motion picture was David O. Selznick’s Since You Went Away, “a film of wartime domestic life,” portraying a “radiant ideal” of the
American family, despite “anxiety about the family’s financial plight” since “Papa is only a captain and they must presumably subsist on his pay” Bosley
Crowther, Movie Rev., New York Tives (July 21, 1944).

96 37 Buff. L. Rev. at 727.

97 Id.at 715.

98 |d.at 718.

99 Quoted in Paul, Taxarion In e U.S. at 330-31.

100 See Dennis J. Ventry, Jr. & Jos. J. Thorndike, The Plan that Slogans Built: The Revenue Act of 1943, Tax Anawvsts (Sept. 1, 1997).
101 Ventry & Thorndike, The Plan that Slogans Built 9§ 26.

102 pyp. L. No. 78-68, 57 Stat. 126; see also Pub. 1694 at 137.
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system under this Act became effective on July 1, 1943.% Then-Treasury economist Milton
Friedman, not now known as a champion of the welfare state, has reminisced that with-

holding was an inevitability in the quest for war revenue.'**

4. Individual Income Tax Act of 1944

Despite the convenience of withholding, the mass population of taxpayers still had to file
tax returns.’®> Observing an hour and a half of administrative burden to fill out a return in
1943, Treasury Secretary Henry Morgenthau asked his aides to “think of some way of bend-
ing the law to make this thing more palatable.””*® Even after the BIR rolled out the 1944
Form 1040 with “its junior sister Form 1040A,” journalists criticized the tax returns as “so
complicated as to defy description in a newspaper during a paper shortage.”””” On January
10, 1944, President Roosevelt recommended, beyond form design, legislative “simplifica-
tion to reduce the burdens of compliance of the many million taxpayers by elimination of

returns where feasible.”*®

On May 29, 1944, Congress enacted the Individual Income Tax Act, introducing a ten-
percent standard deduction and replacing the Victory Tax with a three-percent tax.'®
The standard deduction relieved taxpayers with adjusted gross income of at least $5,000
(comparable to $62,500 in 2011) of the burden of itemizing deductions generally relating
to business.”® Although the income tax now affected the masses, in 1945 the richest one
percent of households paid 32 percent of the revenue.'"

5. Revenue Act of 1948

On April 2, 1948, over the veto of President Harry Truman, for whose administration tax
reduction was unacceptable in an inflationary economy, Congress enacted legislation that
among other relief measures allowed married couples the option of filing joint returns,
with an increased standard deduction’*> Whereas joint returns — optional since 1918 —
had merely aggregated spousal income (producing a marriage penalty in some cases), the
1948 Act resulted in a tax double what a single person would pay on half the aggregate

103 paul, Taxation v THE U.S. at 348. Under the Int. Rev. Code of 1939, § 53, returns were due for the calendar year on March 15, while returns for the fiscal year
were due on the fifteenth day of the third month thereafter.

104 Milton & Rose D. Friedman, Two Lucky PeopLe: Memoirs (Univ. of Chicago Press, 1998) 120-23.

105 As of 1942, the BIR had offered as an alternative to the four-page Form 1040 a two-page Form 1040A, Optional Individual Income Tax Return, to “be
filed instead of Form 1040 by citizens (or resident aliens) reporting on the cash basis if gross income is not more than $3,000 [comparable to more than
$40,500 in 2011] and is only from salary, wages, dividends, interest, and annuities.” See infra Apps. 3 & 4.

Quoted in 37 Burr. L. Rev. at 731.

Quoted in Paul, Taxarion In THE U.S. at 383.

108 Ann’l Budget Message (Jan. 10, 1944), PusLic Papers AN Appresses o FDR 1944-45, ch. 3 at 28.

109 pyp. L. No. 78-315, §§ 9(a) & 106(a), 58 Stat. 231; see also Pub. 1694 at 138.

110 See S. Rept. 78-885, 78th Cong. 2nd Sess. (May 16, 1944) 2.

Brownlee, Fep. Taxation at 116 citing Stanstics oF INcome, 1945; see also supra Table 3, Tax Share by Income Level.
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112 pyp. L. No. 80-471, 63 Stat. 110. Prof. Surrey, who had served as Tax Legislative Counsel in the Truman Administration, argued that “a strong tax structure
would at this time be our most effective anti-inflationary weapon,” in Federal Taxation of the Family - The Revenue Act of 1948, 61 Harv. L. Rev. 1097, 1098
(1948).
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income.” Thus, the Act leveled the field for couples who did not reside in states with
European-style community property regimes (Arizona, California, Idaho, Louisiana, Nevada,
New Mexico, Texas, and Washington)."'* As discussed above, in 1930 the Supreme Court
had confirmed that couples could split community income equally, avoiding a marriage
penalty, but common law states did not so split property."’s A federal joint income tax
bracket resolved this problem. Professor Stanley Surrey, who had served as Tax Legislative
Counsel in the Truman and Roosevelt administrations, explained that now the “mar-

ried couple is thus viewed as a unit” (instead of two individual taxpayers) for federal tax

purposes.’*®

B. Demographic and Governmental Trends

Emergence from the depths of the Great Depression and the demands of World War II was
a turning point for the U.S. economy and population. Business as well as Social Security
and other government programs begin to expand.'” Nevertheless, the “corporate share of
business activity increased at the expense of proprietorships and partnerships.”**®

The number of high-school and college graduates continued to increase in the re-estab-
lished economy,"* while homeownership grew, especially among middle-aged whites."*
In the postwar period, the effect of the home mortgage interest deduction cannot be

overlooked.

After World War II, and the ebbing of patriotism as a factor in income-tax compliance,
Congress relied increasingly on tax expenditures and other measures — including

the introduction of the income-splitting joint return for husbands and wives and the
acceptance of community-property status — to enhance the popularity of the new tax
regime. However, a deduction that had been in the tax code since 1913 — that for
home mortgage interest — also favored the middle class and was one of the most

expensive tax expenditures.'*!

As the position of the traditional middle class solidified, the place of minorities and women

also began to expand. In the general population, the proportion of minorities began to

113 Ppatricia A. Cain, Taxing Families Fairly, 48 Sta. Clara L. Rev. 805, 808-17 (2008).
114 Randolph E. Paul, Taxation For Prospermy (Indianapolis: Bobbs-Merrill, 1947) 290.
115 poe v. Seaborn, 282 U.S. 101 (1930).

116 Stanley S. Surrey, 61 Harv. L. Rev. at 1114.

See Caplow, First Measurep CenTury at 196.

118 g, at 246.

119 /g, at 52.

120 Caplow, First Measurep CenTury at 96.
12

o
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g

Brownlee, Fep. Taxation at 129. Nevertheless, the “income tax code instituted in 1913 contained a deduction for all interest paid, with no distinction
between interest payments made for business, personal, living, or family expenses. There is no evidence in the legislative history that the interest deduc-
tion was intended to encourage home ownership or to stimulate the housing industry at that time. In 1913 most interest payments represented business
expenses. Home mortgages and other consumer borrowing were much less prevalent than in later years” Cong. Res. Serv., Tax ExpENDITURES: COMPENDIUM OF
BackaroUND MATERIAL ON INDIVIDUAL Provisions, S. Print 110-667, 110th Cong. 2nd Sess., Comm. on the Budget (Dec. 2008) 330-31.
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increase dramatically.”” In the workforce, demographic diversification proceeded as the
proportion of adult and older men declined.’ In 1939, women, either separately from
their husbands, as family heads in their own right, or singly, filed 1.8 million or 23.4
percent of individual income tax returns.”* In 1951, the tax law officially recognized head
of household filing status.’*> In 1953, women filed 10.8 million or 18.7 percent of returns.**¢
From 1939 to 1953, the U.S. population increased from 131 million to 160 million; for those
same years, the proportion of return filers within the population multiplied from five to 36

percent.'*”

Additional recognitions of population segments were enacted, such as the 1943 $500
deduction for the blind,"*® later converted into a 1948 $600 exemption along with an equal
one for the elderly.” Expansions of the tax law, economy, and population segments all
portended diversification of the taxpayer pool.

C. Implications for Service

From 1939 to 1953, the BIR workforce more than doubled from 22,623 to 53,463.'% At

the same time, individual income tax became a major federal revenue source, rising from
approximately $1 to $33 billion.’s* These amounts lifted the individual income tax from 20
to 47 percent of total BIR collections of $5.2 and $69.7 billion in fiscal year (FY) 1939 and
1953 respectively.’?* In addition to sheer manpower, streamlined processing methods en-
abled the BIR to handle a large increase in the volume of returns.’* Inside the BIR, a major
reorganization confirmed its transformation into a modern bureaucracy, cleaning house of

old-fashioned political appointments.

On November 1, 1943, the BIR established a Processing Division in New York City as a
central location, equipped with electronic typewriters, to receive the first wave of increased
volume of income tax returns.’3* Four years later, the Processing Division moved to Kansas
City, where within a couple of years the BIR employed mass mailing to send forms and

instructions to every corner of the growing country.’ss In 1948, the BIR introduced punch

122 Caplow, First Measurep CenTury at 18.

123 “The labor force participation rate of adult men gradually decreased from 86 percent in 1900 to 75 percent in 1998. * * * The decline in labor force
participation was most conspicuous for men aged sixty-five and older” Id. at 32.

124 Smmsics oF Income, 1939, Pt. | at 18.

125 Rev, Act of 1951, Pub. L. No. 82-183, § 301.

IRS Pub. 79, Stanstics oF INcome, 1953, Pt. | at 10.
Table 1, Income Tax Demographic History.

128 Rev. Act of 1943, Pub. L. 78-235, § 115, 58 Stat. 21.
129 pyb. L. No. 80-471, § 201; see also Pub. 1694 at 142.
130 Pyh. 1694 at 249.

131 CIR AnN'L Rep' FYE June 30, 1939, at 2; 1953, at 5.
132 pyb. 447 at 39.

133 Table 1, Income Tax Demographic History.

134 Pyb. 1694 at 137.

135 [d. at 142 & 145.
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card equipment in Cleveland, and the following year deployed the technology in seven
more Collectors’ districts.”3* By the filing season in the first quarter of 1950, the BIR added
computers to its complement of equipment for calculating liability on returns.'s

While methods and technology advanced, the BIR still had to modernize its political
organization, a system of appointments that already was entrenched by mid-century. On
February 27, 1951, Commissioner George Schoeneman testified that the BIR fired more
than 50 employees each year for taking bribes.’s® On September 14 and October 11, 1951,
two BIR Collectors in Boston and St. Louis, Dennis Delaney and James Finnegan, were
indicted for bribery.’® In 1953, the House Ways and Means Committee, chaired by Rep.
Cecil King (D-Cal.) and later by Rep. Robert W. Kean (R-N.].), reported on an investigation
of the BIR, revealing more improprieties.’* Ultimately, seven more Collectors, an Assistant
Commissioner, the Chief Counsel, and the Assistant Attorney General of the Tax Division of
the Justice Department left office in disgrace.’*'

Evidently, the patronage position of Collector in place at the inception of the federal in-
come tax had proven unworthy to a mass tax. Originally, locally recognized Collectors may
have achieved better tax compliance in their own communities.’** Yet by 1924, corruption
had warranted a Senate investigation of the BIR,'*3 and apparently the temptation created
by the massive 1942 expansion of the tax was too great for appointees of the prevailing
President to withstand. President Truman made the following observation:

Since the collectors are not appointed and cannot be removed by the Commissioner
of Internal Revenue or the Secretary of the Treasury, and since the collectors must ac-
commodate themselves to local political situations, they are not fully responsive to the
control of their superiors in the Treasury Department.'+

On January 14, 1952, President Truman proposed Reorganization Plan No. 1 in part to clean
out the corruption by replacing patronage appointments with a career civil service.’ On

March 15, 1952, the plan took effect upon congressional review.*#* The Commissioner and

136 Pub. 1694 at 145.
137 |d. at 148.

138 Id. at 150.

139 /d. at 151-52.

140 H.R.Rep. No. 82-2518, 82nd Cong. (1953).
14

iy

Improprieties extended to conspiracy with organized crime, false certification of tax payments, and similar corruption. See Jos. J. Thorndike, Reforming the
Internal Revenue Service: A Comparative History, 53 Aomin L. Rev. 717, 755-59 (2001); Bryan T. Camp, Theory and Practice in Tax Administration, 29 Va. Tax
Rev. 227,241 (2009).

142 53 Apmin L. Rev. at 756.
143 Pub. 1694 at 108.
144 Special Message to the Congress Transmitting Plan | of 1952 quoted in 53 Aomin L. Rev. at 761.

145 Pub. 1694 at 154.
146 |g.

o
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Chief Counsel were the only remaining political appointees.’” The reorganization integrat-
ed most field revenue programs under district directors, instituted regional commissioners,
and consolidated inspection functions under a separate Inspection Service. The reorganiza-
tion established the basis for a three-tiered geographical structure comprising the National
Office, regional offices, and district offices. Cross-cutting this structure were functions (e.g.,
assessment, collection) in place of offices organized by type of tax (e.g., income, excise).™®
On July 9, 1953, the reorganized agency got a fresh start under the new name of Internal

Revenue Service.'#

Overall, this 14-year period showed that an agency administering a law applicable to little
more than a twentieth of the population could be massively reorganized by an adminis-
tration determined to reach every third person.’™ What began as recruitment of nation-
ally recognized show business personalities ended in the streamlining of a bureaucratic
machine reaching into every district of the country through regional directorates reporting
to the National Office, already ensconced on Constitution Avenue in Washington, DC. No
more was the face of the IRS that of a local partisan Collector.

The question will arise whether tax compliance popularized by heroic government inter-
vention can be matched in periods when less than world-historical imperatives prevail. In
any case, mid-century wartime revenue imperatives successfully popularized the income
tax in what the IRS Historian aptly called “a marriage of convenience that survived.”s'

Since then, federal income tax has been embedded with the American people.

IV. Automation and Meltdown, 1954-1985

During the three decades of the third period under study, the U.S. underwent post-World
War II modernization, experienced in the IRS as automation. Substantively, the federal
income tax system became a source of fiscal stability. Demographically, the volume of
individual taxpayers slightly outpaced national population growth.’s> Administratively, the
IRS tried to do more with machines, gradually leading to a meltdown.

A. Significant Tax Laws

If the federal income tax and World War II had “a marriage of convenience that survived,”
the implication would seem to be that mass revenue thereafter was sufficient to fund
government expenditures as they arose in wartime or peacetime. Whereas specific tax

legislation had raised revenue for World Wars I and II, U.S. military expenditures in Korea

147 Pyh. L. No. 76-1 (Int. Rev. Code '39), §§ 3900, 3931; Pub. L. No. 83-591 (Int. Rev. Code '54), §§ 7801, 7803.
148 53 Apmin L. Rev. at 762.

149 Treas. Ord. 150-29 cited in Pub. 1694 at 158.

150 Table 1, Income Tax Demographic History.

151 pyb. 1694 at 135.
1

[

2 See infra Table 1, Income Tax Demographic History.
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and Vietnam during this ensuing period arose from existing, if high, taxes.’s3 Additionally,
the tax structure lent itself to social spending through tax expenditures forming a “hidden
welfare state.”’s* In particular, tax policy commentators have focused on research to “show
that the benefits of tax expenditures accrue disproportionately to more affluent citizens

and powerful corporations.”'ss

Whatever may have been the political and social turmoil from 1954 to 1985 — encompass-
ing the Cold War, civil rights movements, and ultimately a conservative shift associated
with the “Reagan revolution”s® — to some extent the tax system may have acted as a foil to
prevent them from becoming fiscal upheavals of a magnitude seen earlier in the century.
Significant rules and policies of the tax system during this period included codification of
social tax expenditures as well as an alternative minimum tax, and administrative provi-

sions to streamline and professionalize the tax system.

1. Substantive Provisions

On August 16, 1954, Congress with President Dwight D. Eisenhower’s signature recodified
the Internal Revenue Code, making some 3,000 income tax rule changes.’” In a provision
that ultimately was to grow into “the largest source of federal financial support for child
care,” child-care expenses became deductible for widows, single parents, and certain other
taxpayers.*s®

On December 30, 1969, Congress enacted with President Richard Nixon’s signature a Tax
Reform Act (TRA 69) lowering tax rates and increasing the personal exemption but impos-
ing an alternative minimum tax.’? TRA 69 included tax relief for single taxpayers through
a modification to the rate schedules that collaterally “had the consequence of generating a
marriage penalty” for the first time since 1948. This reflected a congressional response to
complaints of “a new class of taxpayers — singles and unmarried couples.”**

On March 29, 1975, Congress enacted with President Gerald Ford’s signature a Tax
Reduction Act (TRA 75) which inter alia created a new Earned Income Tax Credit (EITC),
supplementing the wages of low income working married couples or heads of household

153
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Brownlee, Fep. Taxation at 128 (“The highly elastic revenue system paid for the strategic defense programs of the Cold War and, without any general or per-
manent increases in income taxation, for the mobilizations for the Korean and Vietnam Wars as well. . .. the post-World War Il increases in federal revenues
went largely for the expansion of domestic programs”).

Christopher Howard, THe Hippen WELFARE STATE: Tax EXPENDITURES AND SociAL PoLicy IN THE Unitep States (Princeton Univ. Press, 1997).

Howard, Hiooen WeLFARE STaTe at 6; see also National Taxpayer Advocate 2010 Annual Report to Congress, vol. 2 at 101 (Research Study: Evaluate the Admin-
istration of Tax Expenditures).

Brownlee, Fep. Taxation at 147.
Pub. L. No. 83-591; see also Pub. 1694 at 160.
Mary Louise Fellows, Rocking the Code: A Case Study of Employment-Related Child-Care Expenditures, 10 Yaie J. L. & Femnism 307,310 n. 11 (1998).

Pub. L. No. 91-172, 83 Stat. 287; see also Pub. 1694 at 191. TRA 69, § 951, Int. Rev. Code § 7441, also moved the Tax Court from the Executive to the
Judicial Branch under Art. 1, § 8, U.S. Const.

Edw. McCaffery, Taxing Women (Univ. of Chicago Press, 1997) 34.
Id.
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with children.’® The EITC’s historic innovation was refundability, or the use of a tax
provision to effectuate a net payment from the government, rather than a collection. A
“negative tax” for purposes of maintaining income security among the populace had been
anticipated (if not welcomed) at least as early as the Kennedy administration by then
Treasury Assistant Secretary for Tax Policy Stanley Surrey.®> Another innovation of TRA
75 was advance rebate of tax reductions by check disbursement.'** In other words, TRA
75 enacted tax reductions that were monetized and delivered to taxpayers “approximately
six weeks after the date of enactment of this bill” rather than implemented as decreases
in withholding over the course of a year.'®s In these two key provisions, TRA 75 marked
a reversal of the traditional IRS role by turning the revenue collection agency into one of

fiscal disbursement.

The administration of President Ronald Reagan set the stage for the next major tax reform
that was to surpass the 1954 recodification that started this period. On September 3,

1982, Congress had enacted with President Reagan’s signature the Tax Equity and Fiscal
Responsibility Act (TEFRA 82) imposing “the first major tax increase during an election
year in peacetime since 1932,” closing loopholes, expanding information reporting, and en-

hancing penalties.*® Yet it was a conservative “revolution” that was to reform the tax law.*”

In January 25, 1984, President Reagan’s State of the Union speech announced “an historic
reform for fairness, simplicity, and incentives for growth. I am asking Secretary Don
Regan for a plan for action to simplify the entire tax code so all taxpayers, big and small,
are treated more fairly.”*® On November 27, 1984, Treasury Secretary Regan presented to
the President a report that would become known as Treasury I, drafted by the Office of Tax
Policy (OTP), recommending reduced rates on income and capital gain, increased personal

exemptions, and base broadening through repeal of many deductions.’®

2. Administrative Provisions

On February 7, 1956, the Treasury Department confirmed representation of taxpayers
before the IRS by enrolled agents, who “must observe the ethical standards of the account-
ing profession,” in addition to attorneys, under Circular 230."7° In October of 1958, the

162 pyp. L. No. 94-12. For 2010, the EITC “may be described as a wage supplement, with a $5,666 maximum, administered by the IRS to low income work-
ers.” Hearing on Improper Payments in the Administration of Refundable Tax Credits, Before Subcomm. on Oversight, Comm. on Ways & Means 4, 112th
Cong. (May 25, 2011) (statement of Nina E. Olson, National Taxpayer Advocate).

163 Stanley S. Surrey, The Federal Tax System - Current Activities and Future Possibilities, Speech to Boston Econ. Club, May 15, 1968, Tax Pol’y & Tax Rerorm,
1961-1969: Setected SpeecHes & Testimony, ed. Wm. Hellmuth & Oliver Oldman (Chicago: Commerce Clearing House, 1973) 158.

164 |RC § 6428 added by Pub. L. No. 94-12, § 101.

165 H. Rep. 94-19, 94th Cong. 1st Sess. (Feb. 25, 1975) 9.

Brownlee, Fep. Taxation at 154.

167 |d. at 147.

168 20 WkLy. Comp. Pres. Docs. (Fed. Reg.) 90 (Jan. 30, 1984).

169 Dep't of the Treas., Tax Rerorm For FAIRNESS, SimpLiciTY, anp Economic GrowTH: Rep't to the Pres. (1984); see also Pub. 1694 at 221.

170 21 Fep. Ree. 833; cf. Circ. 230 (Dec. 7, 1951), 31 Code Fed. Regs. § 10.3(a)(1) (allowing enroliment of attorneys and CPAs), (j) (allowing special enroll-
ment by examination).
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Treasury proposed rules,'”" finalized the following Valentine’s Day, effective on March 15,
1959, expanding enrollment beyond attorneys and certified public accountants to appli-
cants who passed a written examination as well as to former IRS employees, and permit-
ting unenrolled agents to represent taxpayers in District Directors’ offices with respect

to examination of returns they prepared.””” In a decade, Congress was to impose by law

penalties on paid tax return preparers for certain infractions.'”s

On October 16, 1962, Congress enacted with President John F. Kennedy’s signature a
Revenue Act adding to the tax Code third-party information reporting, effectively recruit-
ing payers of interest and dividends into the tax compliance system.'”* The legislation
required the IRS to develop an Income Information Document Matching Program to find

unreported income and to identify individuals who failed to file a tax return.'’s

On November 2, 1966, Congress enacted with President Lyndon Johnson’s signature a law
allowing the IRS to designate a so-called Service Center, instead of a District Director’s of-
fice, as an official place for filing tax returns.’”® The IRS had piloted the first Service Center
in Kansas City 11 years earlier.'”” Service Centers were to play an important role in the

expansion of automation and de-personalizing tax administration.

On October 4, 1976, Congress enacted with President Ford’s signature a Tax Reform Act
(TRA 76) that, as mentioned above, imposed negligence or fraud penalties on paid tax
return preparers. Moreover, TRA 76 wholly amended the taxpayer privacy law.'”® As
previously noted, tax return information historically had been publicly accessible subject
only to Executive Branch rules. In 1970, White House officials had obtained IRS informa-
tion on political enemies of then President Nixon, who later left office in disgrace after the
Watergate burglary scandal.’”? Thereafter, the 1976 statute essentially restricted the use of

return information to tax administration purposes.'®

3. Summary

Between the Internal Revenue Codes of 1954 and 1986, tax law complexity increased,
especially in the form of social tax expenditures. At the same time, tax procedure and

17

-

Notice of Proposed Rule-making (NPRM), 23 Fep. Rec. 8427 (Oct. 31, 1958); NPRM, 23 Fep. Rec. 7702 (Oct. 4, 1958).
172 24 Fep. Rea. 1157 (Feb. 14, 1959); 31 Code Fed. Regs. § 10.7(a), (e); 1959-1 C.B. 745.

173 TRA 69, H. Conf. Rep’t 91-782, 91st Cong. 1st Sess. 229-30 (Dec. 21, 1969).

174 Pyb. L. No. 87-834, 76 Stat. 960.

175 Pyb. 1694 at 177.

Pub. L. No. 89-713.

Pub. 1694 at 161.

178 Pub. L. No. 94-455.

179 Dep't of the Treas. (OTP), Rep't to the Congress on Scope and Use of Taxpayer Confidentiality and Disclosure Provisions at 21; see also JCT, Study of
Present-Law Taxpayer Confidentiality and Disclosure Provisions, vol. 1 at 255 (relating to Pres. Nixon’s authorization of the U.S. Dep't of Agriculture to
inspect tax returns of all farmers for statistical purposes).

180 |RC § 6103.
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administration became more regimented. This regimentation was to facilitate standardiza-

tion and thus automation.

B. Demographic and Filing Trends

From 1954 to 1985, the U.S. population increased from 163 million to 238 million, or about
46 percent.’”®" The volume of individual income tax returns increased from 56.7 to 102 mil-
lion or almost 8o percent.”® In FY 1954, the IRS collected $69.9 billion, of which individ-
ual income taxes were almost 47 percent or $32.8 billion.”® In FY 1985, the IRS collected
$742.9 billion, of which individual income taxes were more than 53 percent or $396.7

billion, which in turn was twelve times the number of dollars collected in FY 1954.%

The post-World War II decades were prosperous, especially for middle-class families whose
real income continued to rise.® Although people began to pay more taxes, their benefits,

186

such as health insurance, expanded.’® At the same time, poverty decreased significantly,

from 22 percent in 1959 to 12 percent in 1999.*7

During this period, women continued to enter the workforce in greater numbers.'® The
marriage rate decreased as the average age at marriage and the divorce rate increased.’®
Cohabitation increased, especially among young, white, adults without high school diplo-
mas.'° Tax filing appears to reflect this trend. In 1954, heads of household filed a million
returns, less than two percent of the total.’' In 1985, heads of household filed ten million
returns, almost ten percent of the total.’

In Middletown, the bellwether for social surveys, patriotic attitudes continued to decline.'?
In sum, demographic trends during the third period under study reflect economic security
and social independence for segments of the population.’*

181 Census, Stamsticat Asstract of THE U.S. (2003), Table No. HS-1, Population: 1900-2002.

182 |RS Pub. 79, Smansics oF Income, 1954, Pt. |, Table 1 at 3; IRS Pub. 1304, Individual Income Tax Returns, 1985 (Sol) Table B at 6.

183 CIR Ann'L Rer'T FYE June 30, 1954, at 4.

184 Id.at 2. For2011, $32.8 billion in 1954 would be comparable to $269 billion; $396.7 billion in 1985, $816 billion, or three times $269 billion.
185 Caplow, First Measurep CenTury at 164.

186 g, at 152 & 164 (indicating “fringe benefits ... were far more extensive and valuable than they had been in the past”).

Id. at 174-75.

188 g, at 38.

189 |d, at 68, 78.
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Id. at 72 (stating “Those most likely to cohabit were young adults, non-Hispanic whites, and people who never graduated from high school.”).

Pub. 79, Sol, 1954, Pt. |, Table C at 11.

192 pyp. 1304 (1985) Table 1.3, cols. (1) & (7) at 19.

193 Researchers asked survey respondents in Middletown High School to agree or disagree with statements including the following: the U.S. is unquestionably
the best country in the world; and every good citizen should act according to the following statement, “My country - right or wrong!” In 1924, more than

nine of ten students agreed that the U.S. was the best; in 1977, more than seven of ten agreed; and in 1999, about six of ten. Similarly, the proportions
favoring the slogan in the second statement declined in successive replications of the survey. Caplow, First Measurep Century at 210.

19

-

194 Commentators may associate government-supported socio-economic security with a “welfare state,” variously defined as “an instrument of social control or
social betterment; as a part of the state or a particular stage in the development of capitalist states; as a minimal safety net for those in need; social insur-
ance for the middle classes; or everything the government does to improve the well-being of individuals and families” Howard, Hiopen WeLFARE STaTe at 5.
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C. Implications for Service
To match the increased return volume from 1954 to 1985, the number of IRS employ-
ees rose from 51,411 to 92,792." Managing the work involved both equipment and

organization.

1. Automation and Meltdown

In FY 1955, the Midwest Service Center used IBM computers to process all 1.1 mil-

lion Forms 1040A from the ten districts of the IRS Omaha Region, ushering in central
processing.’® The next step in computerization on June 1, 1961, was to break ground

in Martinsburg, West Virginia (beyond the 20-mile national security perimeter around
Washington, D.C.) for an IRS National Computer Center.’” The same year, an Automated
Data Processing Division, with responsibility for return processing, revenue accounting,
and Service Centers, split off from the Collection Division.® In August 1961, the IRS cre-
ated a position of Assistant Regional Commissioner (Data Processing) in its Atlanta Region,

to be the site of a new Service Center equipped with computers.'?

These IRS actions reflected what Professor Surrey explained in 1961:

With population growth and a broadened tax base, paperwork threatened to engulf
tax administration. In self-defense, more and more attention had to be given to the
development of means and methods for improving the processing of the paperwork.
Invariably, a key element in this effort was the substitution of mechanical for manual

methods of processing data.”*

In 1964, Commissioner Mortimer Caplin cautioned

There may be a tendency to overcentralize operations, to overextend capabilities and,

yes, to capitulate to overmechanization and underhumanization of tax administration.
In brief IRS must constantly weigh machine capability against the actual and psychic

costs to the nation.*

19
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Pub. 1694 at 249-50.
Id.at 161.

Id.at 170, 173.

Id.at 172.

Id.at 174.

Stanley S. Surrey, Automatic Data Processing and Tax Administration: The Potentialities of ADP & Factors Involved in its Adoption, Buenos Aires Conf. on Tax
Admin., Oct. 1961, Tax Pol’y & Tax Rerorm 497-98.

Mortimer M. Caplin, Commissioner Caplin Reviews his Record as IRS Chief [1964], 29 Va.Tax Rev. 177, 180 (2009).
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Nevertheless, the IRS forged ahead.

In 1966, the IRS opened an Individual Master File with a mainframe account for every
individual taxpayer to process returns nationwide the following year.** In 1969, the IRS
deployed the so-called Discriminant Income Function (DIF) to statistically select individual
returns for audit.”* The same year, the IRS piloted an Integrated Data Retrieval System
(IDRS) and implemented it nationally by 1973.2>

In 1977, the Carter administration approved IRS plans for a $1.8 billion computerized Tax
Administration System, but Congress did not fund this initiative due in part to concern
that increased computer accessibility could degrade taxpayer privacy in the post-Watergate
era*s In 1979, the IRS embarked on a long-range plan to replace obsolete computer
equipment used for return processing. In March 1982, a pilot Service Center in Memphis
installed new equipment, and the other nine Service Centers followed the next year.*
Additional applications were scheduled for “complete conversion” by January 1985.27

Despite optimistic projections, IRS managers in the field attempted to notify National
Office executives that the new computers had insufficient capacity, exacerbated by inef-
ficient software, a lack of digitally proficient employees, and a need for equipment such as
tape drives.*® Evidently, warnings went unheeded. As tax returns poured in, IRS employ-
ees were unable to process them. To paraphrase Professor Surrey, mechanical failure left
employees to defend themselves from paperwork that threatened to engulf them. News
reports told of IRS staff around the country taking matters into their own hands.

In an investigation ordered by House Ways and Means Oversight Subcommittee
Chairman J.J. Pickle (D-Tex.), the General Accounting Office (GAO, now the Government
Accountability Office) confirmed:

Newspaper accounts alleged that between 4,000 and 6,000 requests from businesses
that IRS adjust their accounts were inappropriately destroyed at the Austin Service
Center.

202 pyb. 1694 at 184-85. Recently, the IRS explained that it “maintains records of individual taxpayers’ accounts on the Individual Master File (IMF). Each
module on the IMF represents a specific tax return of a specific taxpayer for a specific tax period. IMF modules are further classified by type of return,
known as the MFT Code. The IRS uses MFT Code 30 for Form 1040 returns” National Taxpayer Advocate 2009 Annual Report to Congress 279 (IRS
Response to Most Serious Problem: The IRS Mismanages Joint Filers’ Separate Accounts).

203 Ppub. 1694 at 191. Recently, the DIF has been described as a computer algorithm that estimates the likelihood that an audit of a particular return would
produce an adjustment, forming a criterion for exam selection. The DIF is based on data obtained and periodically updated from IRS National Research
Program examinations. See National Taxpayer Advocate 2010 Annual Report to Congress, vol. 2 at 86 n. 49 (Research Study: Researching the Causes of
Noncompliance) (citing Internal Revenue Manual (IRM) 4.1.1.2.6 (Oct. 24, 2006), 4.1.24.1 (Mar. 23, 2010), Exhibit 4.1.7-1(12) (May 19, 1999)).

204 pyb. 1694 at 191, 201. Today, the “IDRS consists of databases and operating programs that support IRS employees working active tax cases within each
business unit. This system manages data retrieved from the Master Files, allowing employees to take actions on account issues, track status, and post
updates back to the Master Files.” National Taxpayer Advocate 2009 Annual Report to Congress 258 n. 12 (Most Serious Problem: IRS Power of Attorney
Procedures Often Adversely Affect the Representation Many Taxpayers Need).

205 Pub. 1694 at 210.

206 CIR ANN'L Rep'T FYE Sept. 30, 1982, at 22.

207 CIR AnN'L Rep't FYE Sept. 30, 1983, at 26.

208 See Shelley L. Davis, UnsribLep Power: INsipe HE Secrer Cutture oF THe IRS (NY: HarperCollins, 1997) 53.
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Service center officials told us that taxpayer correspondence was destroyed over

a 3 day period in December 1984, without the knowledge and approval of service
center management. A unit manager in the Adjustments/Correspondence Branch
allegedly instructed one tax examiner to destroy the correspondence without having
the cases quality reviewed. Service center officials said the unit manager, who has
since resigned from IRS, denied that she instructed the tax examiner to destroy the

correspondence.*®

A parallel GAO investigation authorized by Senate Finance Committee Chairman Bob
Packwood (R-Ore.) revealed that on July 26, 1984, a Philadelphia Service Center (PSC)
custodian emptying a trash can in the women'’s restroom found thirty-five Form 1040s.>"
On April 26, 1985, a PSC janitor

found envelopes containing unprocessed documents and remittances in a trash barrel
on the loading dock. Service center management and Inspection determined that
several trash barrels contained 109 discarded envelopes from which all information
had not been extracted. The 109 envelopes included: 94 remittances for $333,440; 36
individual income tax returns; 24 Forms 1040 ES (Estimated Tax for Individuals); and
49 miscellaneous documents. Of the 94 remittances, 47 were not associated with docu-

ments. The remittances ranged from $1 to $68,000.2*

When the infrastructure failed, one can only imagine hard-pressed frontline managers
telling employees, “I want these files gone by morning.” Ironically, reliance on machine
processing had led to a meltdown. Ultimately, GAO reported, the IRS National Office
scheduled delivery of the necessary hardware and software to the affected Service Centers

in time for the 1986 processing season.*?

It is unclear if any IRS official was ever held accountable for the meltdown of 1985.213
Perhaps they escaped through a thicket of bureaucracy, or perhaps there is another explana-
tion. Around the same time, an actual nuclear meltdown had almost occurred in March
1979 at Three Mile Island, a power plant near Harrisburg, Pennsylvania. There, analysts
identified a series of discrete events leading to the disaster, without pinning blame on any
one.”™ In modern systems in which complex technological and organizational components
are concentrated, disaster as an aggregate of numerous minor failures may be so inevitable

as to be called “normal.””*s Here the question arises whether the post-World War IT tax

209
210
211
212
213
214

215

GAOQ, Information on IRS Service Centers in Austin, Texas and Fresno, California, GGD-85-89 (Sept. 30, 1986) 59.

GAO, Information on IRS Philadelphia Service Center, GD-86-25FS (Nov. 1985) 36.

Id. at 33 (quoting May 30, 1985, memo from IRS Int. Audit Div. to PSC Dir.).

GAQO, Info. on IRS Service Ctrs. in Austin and Fresno 3.

Davis, UngrioLep Power at 52 (asserting that “none of these culprits was ever held accountable for the massive IRS mishap of 1985”).
Chas. Perrow, NormaL Accipents:  Living With Hich Risk TEcHnoLoalEs rev. ed. (Princeton Univ. Press, 1999).

See Id.; see also Chas. Perrow, The Meltdown Was Not an Accident, Markers on TriAL: THE Economic Sociotoay oF THE U.S. FinanciaL Crisis, ed. Michael Lounsbury &
Paul M. Hirsch, 30 Res. in the Sociol. of Org'ns 309 (2010).
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system had grown into a complex “unto itself” beyond controls that could eliminate the risk

of meltdown.?*®

2. Targeting Needs and Appointing an Ombudsman

In the face of automation gone haywire, distinct populations presented needs for tax-
payer service. In 1956, the IRS responded to rural America by collaborating with the U.S.
Department of Agriculture to publish a 64-page Farmers’ Tax Guide and distribute a million
copies.*”” Targeting continued, this time launched from the metropolitan centers of New
York, Miami, and Los Angeles, with the 1972 publication for readers of Spanish.?*® In 1970,
the IRS sponsored Volunteer Income Tax Assistance (VITA) to prepare returns for low
income taxpayers,** followed eight years later by Tax Counseling for the Elderly (TCE), a
volunteer program to assist taxpayers 6o and over.”* To simplify returns for individuals

with limited types of income, the IRS issued Form 1040EZ in 1982.2*'

Meanwhile, the infrastructure to support taxpayer service and problem solving evolved
from ad hoc responses by revenue agents and officers into an ombudsman in the National
Office. In 1959, the IRS created a Taxpayer Service function within the Collection Division,
relieving revenue agents and officers of responsibility for taxpayer inquiries.** In 1971,
the Taxpayer Service function received an upgrade to the status of a Division under an
Assistant Commissioner for Accounts, Collection, and Taxpayer Service.?”s In 1971, the

IRS established a Problem Resolution Program, protecting taxpayer rights on a case-by-case
basis.*** On January 4, 1980, Commissioner Jerome Kurtz appointed within his office, to
supervise all Problem Resolution functions and represent taxpayer interests, a Taxpayer
Ombudsman, predecessor to the National Taxpayer Advocate.?*s

3. Summary

The third period under study began with groundbreaking work at Service Centers and simi-
lar new sites that allowed central processing to soar so high as to induce a meltdown at the

end of this period. Between 1954 and 1985, automation became both an inevitability and a
cautionary tale. As this course of events played out, the IRS was insulated from outside in-

fluence by stable fiscal policy sealed with the stringent amendment of the taxpayer privacy

21

o

For other reasons, commentators have characterized the IRS as a “law unto itself” David Burnham, A Law unto ItseLr: Power, Politics, and the IRS (NY:
Random House, 1989).

217 Pub. 1694 at 162.
218 |d. 199.
219 |d. at 196.

220 |d. at 213.
22

g

See infra Appdx. 5, Form 1040EZ, Income Tax Return for Single Filers with no Dependents (1982).
222 pyb. 1694 at 167.
223 |d. at 197.

224 |RM 13.2.1.1.1 (July 16, 2009) (recounting history of Problem Resolution Program, which “limited its advocacy role, protecting taxpayers’ rights only on a
case-by-case basis”).
225 Ppub. 1694 at 216.
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law. At the same time, taxpayer service and problem resolution continued to present needs

to be met in small but significant ways.

V. Restructuring and an Emerging New Mission, 1986-2011

The last quarter-century of federal income taxation reflected a maturation of a mass tax
that was broadly administered using electronic media, yet was imbued with taxpayer rights.
The sobering experience of the meltdown of 1985 gave way to legislative iterations of
taxpayer rights, IRS restructuring, and refundable credits. Cumulatively, these provisions
were to change the nature of tax administration. The persistence of taxpayer service needs
was to become more poignant as Congress charged the IRS with the delivery of more socio-

economic benefits.

A. Significant Tax Legislation

1. Internal Revenue Code of 1986

On October 22, 1986, President Reagan signed a Tax Reform Act (TRA 86) that was the
culmination of the Treasury proposals discussed above, as revised after public comment,
and historic congressional effort, led in large part by House Ways and Means Committee
Chairman Dan Rostenkowski (D-Il.).** TRA 86 not only recodified the tax law but simpli-
fied it by broadening the base, affording a reduction in rates from 50 to under 40 percent
that garnered political support.*” Base broadening came through repeal of tax expendi-

tures, especially for business, notably the investment tax credit.

While the story of TRA 86 has been amply told,*** two provisions are relevant here. TRA
86 eliminated filing requirements for some six million low income people through in-
creased personal exemptions and standard deductions.”® For low income workers who
remained on the tax rolls, the legislation significantly expanded the EITC, raising the maxi-
mum credit from $550 to $8oo and the phase-out ceiling from $11,000 to $13,500, while
indexing the EITC for inflation.”®

2. Rights, Reconciliation, Responsibility, and Refundability

As the IRS added benefit disbursement to the traditional role of tax collector, it could not
ignore those who were more like “customers” than taxpayers per se. On November 1, 1988,
the IRS seemed to recognize these developing roles when it issued a leaflet as Publication 1,

Your Rights as a Taxpayer.?

226
227
228

229
230
231

Pub. L. No. 99-514, 100 Stat. 2085.
Pub. 1694 at 254.

See, e.g., Jeffrey H. Bimbaum & Alan S. Murray, SHowpown AT Guccl Guich: Lawmakers, Loavists, AND THE UNLIKELY TRiumpH oF Tax Rerorm (NY: Random House,
1987).

Brownlee, Fep. Taxation at 174.
Pub. L. No. 99-514, § 111, 100 Stat. 2085, 2107; Jt. Comm. on Tax'n, GeneraL ExpLanation oF TRA 86, JCS-10-87 (May 4, 1987) 28.
Pub. 1694 at 230.
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Nine days later, Congress enacted with President Reagan'’s signature the Technical and
Miscellaneous Revenue Act of 1988 (TAMRA 88) containing a Taxpayer Bill of Rights
(TBOR) that codified dissemination of taxpayer rights information.”* Additionally, TAMRA
88 authorized the IRS Ombudsman to issue a Taxpayer Assistance Order on behalf of a tax-
payer suffering significant hardship as a result of the IRS’ manner of tax administration.?33
Further, TAMRA 88 mandated the delivery of an annual report to Congress on taxpayer
service by the Ombudsman in conjunction with an Assistant Commissioner (Taxpayer
Service), whose portfolio had been created by Commissioner Lawrence Gibbs on July 2,
1987.%3

This legislation was succeeded by the Taxpayer Bill of Rights (TBOR) II, enacted by
Congress and signed by President Bill Clinton in 1996. TBOR II created a statutory Office
of the Taxpayer Advocate to supersede the Ombudsman and take over annual reporting to

Congress, with coverage of objectives, problems, and recommendations.?3

Meanwhile, Congress enacted and President George H.W. Bush signed the Omnibus Budget
Reconciliation Act of 1990 (OBRA 9o). OBRA 9o historically expanded the EITC by increas-
ing the credit rate above that of the aggregate employer and employee Social Security tax,
the payroll tax that the EITC had been enacted to offset.?

Further EITC amendment came in the Personal Responsibility and Work Opportunity
Reconciliation Act of 1996 (PRWORA 96), which substantially reformed traditional welfare
programs.” As a central component of welfare reform, PRWORA 96 expanded the EITC
with respect to the amount of work incentive while curtailing it with respect to immigra-

tion and work status in the U.S., essentially to limit access by undocumented workers.**

In 1997, Congress enacted and President Clinton signed a Taxpayer Relief Act including a
child tax credit, giving taxpayers who were parents up to $500 per qualifying child.*® Like
the EITC, a portion of the child tax credit was to be refunded even in excess of liability.>+°

3. IRS Restructuring and Reform Act of 1998

On September 23, 1997, Senate Finance Committee Chairman William Roth (R-Del.),
opened hearings on IRS practices, procedures, oversight, and ultimately restructuring, that
were to stretch well into the following year. In confronting the IRS, Senator Roth intoned:

232 Pub. L. No. 100-647, 102 Stat. 3342; H. Conf. Rep’t 100-212, 100th Cong. 2nd Sess. vol. 2 at 1104 (Oct. 21, 1988) (requiring future editions of Pub. 1
to conform to TBoR).

233 |RC § 7811.

234 Pub. 1694 at 228.

235 Pub. L. No. 104-168, § 101, 110 Stat. 1452, 1453-54 (July 30, 1996).

236 Pyb. L. No. 101-508, § 11111.

Pub. L. No. 104-193, § 451, 110 Stat. 2105, 2276 (1996).

IRC § 32(m).

239 Pub. L. No. 105-34, § 101, 111 Stat. 796.

240 |RC § 24(d), amended by Pub. L. No. 107-16, § 201 (expanding refundability).

>
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“There is no other agency in this country that directly touches the lives of more Americans,

nor is there any agency which strikes more fear into their hearts.”+'

Scores of witnesses included the former IRS Historian, who had left the job frustrated with
officials’ unwillingness to preserve and release historical documents;*** a journalist who had
authored a book-long exposé of the IRS;** four witnesses who testified on their troubles

as innocent spouses wrongfully saddled with the liabilities of their husbands (or ex-hus-
bands); former Commissioners Sheldon Cohen (1965-69), Donald Alexander (1973-77), Fred
Goldberg (1989-92), and Margaret Richardson (1993-97), as well as sitting Commissioner
Charles Rossotti and Treasury Secretary Robert Rubin.

Early in the hearings, a half-dozen anonymous IRS employees revealed internal excesses.
For example, one such witness testified that in the context of negotiating payments sup-
posed to be affordable to taxpayers, ‘I have seen the IRS punish a taxpayer by not allowing
reasonable, necessary living expenses.””# Nina Olson, a public-interest tax lawyer who
ultimately was to become National Taxpayer Advocate, confirmed that among IRS collec-
tion employees, “from managers down to ACS phone technicians, they adopt an adversarial
attitude toward the taxpayer.”*#5 Promising “fundamental change,” Commissioner Rossotti
acknowledged the seemingly arbitrary audit selection mechanism by saying that, “T will
personally not believe that we are doing the right thing with respect to audits until I feel I

can explain the process to the average American taxpayer.”*

Meanwhile, on the other side of Congress, Speaker of the House Newt Gingrich (R-Ga.) had
primed his caucus for reform through a Contract with America calling for both tax cuts and
a balanced budget. According to a senior academic tax historian, the 1998 tax legislation
was “the only direct accomplishment of Gingrich’s Contract for America and its attacks on
the IRS.”#7

In 1998, Congress enacted and President Clinton signed the IRS Restructuring and Reform
Act (RRA 98) that among other provisions:*#

= Created an Oversight Board to stay on top of the IRS;

= Granted the Commissioner the certainty of a five-year term;

= Split the Chief Counsel’s reporting duties, leaving him to report to the Treasury General
Counsel on tax policy but to the Commissioner on tax administration and litigation;

24

hiry

Practices & Procs. of the IRS, Hrgs. Before the Comm. on Finance, U.S. Sen., S. Hrg. 105-190, 105th Cong. 1st Sess. (Sept. 23-25, 1997) 1.

242 Davis, UNBRIDLED POWER.

243 Burnham, A Law unTo ITSELF.

244 S Hrg. 105-190 at 145.

245 |RS Restructuring, Hrgs. Before the Comm. on Finance, U.S. Sen. 125, S. Hrg. 105-529, 105th Cong. 2nd Sess. (Jan. 28, 29; Feb. 5, 11 & 25, 1998).
IRS Oversight, Hrgs. Before the Comm. on Finance, U.S. Sen. 201, S. Hrg. 105-598, 105th Cong. 2nd Sess. (Apr. 28-30 & May 1, 1998).

Brownlee, Fep. Taxation at 214.

248 Ppyb. L. No. 105-206. The underlying bill, H.R. 2676, was passed by votes in the House of Reps. of 426 to 4, and Sen. of 97 to 0. H.R. Roll Call 577 (Nov.
5, 1997); Sen. Vote No. 126 (May 7, 1998).
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= Named the National Taxpayer Advocate as a Secretarial appointee not subject to

removal by the Commissioner;

= Elevated the IRS Chief Inspector into a Senate-confirmed appointee to be known as
the Treasury Inspector General for Tax Administration, who would report over the

Commissioner’s head to the Secretary;

= Reorganized the IRS from the 1952 geographic scheme into divisions serving taxpayer
groups which, after consultation with management professionals, were identified as
Wage & Investment, Small Business/Self-Employed, Tax-Exempt/Government Entities,
and Large & Mid-Size Business (on October 1, 2010, renamed Large Business &

International);*#
= Funded Low Income Taxpayer Clinics;

= Expanded innocent spouse relief and made numerous reforms to procedural, collec-
tion, interest and penalty provisions, including the requirement for Collection Due
Process hearings triggered by the first lien or levy action with respect to a tax liability;
and

B Set goals for electronic filing.>s°

RRA 98 effectively laid the foundation for taxpayer service in the current era. By restruc-
turing into functional divisions, each of which had nationwide scope, RRA 98 took the IRS
another step away from local service, furthering a trend initiated by national centralization

in 1952.

4. Economic Growth and Recession

In 2001, Congress enacted the Economic Growth and Tax Relief Reconciliation Act
(EGTRRA o1), inaugurating President George W. Bush’s tax cuts at the height of an econ-
omy that had boomed in the previous decade. Generally, EGTRRA o1 reduced income tax
rates, in part by creating a ten-percent bracket for low income taxpayers, reduced marriage
penalties, and expanded favorable provisions for education and retirement savings.*s* Tax
cuts were immediately delivered through advance rebate checks.”> In a sign of congressio-
nal rules permitting tax cuts only to a budgeted extent, the tax cuts generally were sched-

uled to expire in 2010.

In 2002, Congress enacted and President Bush signed a Trade Act that was not primarily a
tax bill. Nevertheless, this Trade Act codified in the tax law a refundable credit to help pay
for the health-insurance premiums of families of American workers laid off by employers

who moved to a country that had a free trade agreement with the U.S.?53

249 |RS News Release, IRS Realigns and Renames Large Business Division, Enhances Focus on International Tax Administration, IR-2010-88 (Aug. 4, 2010).
250 H. Conf. Rep’t 105-599, 105th Cong. 2nd Sess. (June 24, 1998).

251 Ppyb. L. No. 107-16, 115 Stat. 38.

252 |RC § 6428 as amended by Pub. L. No. 107-16, § 101.

253 |RC § 35 added by Pub. L. No. 107-210, § 201; see also H. Conf. Rep’t 107-624, 107th Cong. 2nd Sess. (July 26, 2002) 122.
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In 2004, Congress enacted and President Bush signed the Working Families Tax Relief Act
(WFTRA o4) containing a Uniform Definition of Child.>** Acting on proposals from the
National Taxpayer Advocate, Treasury, American Bar Association, American Institute of
Certified Public Accountants, and Tax Executives Institute, Congress simplified the require-
ments for purposes of head of household filing status, child-care credit, child tax credit,
EITC, and dependency deduction.”ss Generally, WFTRA o4 eliminated the need to docu-
ment expenses for supporting a child of a prescribed age, relationship, and residence.

In response to a serious market downturn in 2008, Congress enacted and President Bush
signed the Housing and Economic Recovery Act (HERA 08).5¢ Under the leadership of
House Ways and Means Committee Chairman Charles Rangel (D-N.Y.), HERA 08 enacted
a First-Time Homebuyer Tax Credit for a portion of the purchase price. In another nod to
congressional budgetary rules, the revenue cost of the legislative provision was offset by
recapture over 15 years, effectively transforming the refundable credit into an interest-free
loan to the taxpayer.”” The following year, amendment would repeal recapture for later
purchases.”s®

Another piece of recovery legislation was the Economic Stimulus Act of 2008 (ESA 08),
which generated tax rebate checks to low and moderate-income individuals.” This was the
fifth time that the IRS had become a disbursing agent for rebates.*®

Weeks after his inauguration, President Barack Obama signed the American Recovery and
Reinvestment Act of 2009 (ARRA 09), containing a signature Making Work Pay provision
intended to support economic recovery through a refundable credit for low income workers
in the amount of the payroll tax, expeditiously implemented by reductions in the withhold-
ing tables.*** Parallel in some respects to the EITC, Making Work Pay was not, however,
calibrated to increase with respect to any qualifying children.**> Additionally, ARRA o9
temporarily modified and renamed the Hope Scholarship Credit, which Congress had
enacted under President Clinton, as the refundable American Opportunity Tax Credit.**s

254 Pub. L. No. 108-311, § 201 ff., 118 Stat. 1166, 1169.
25

5]

National Taxpayer Advocate 2001 Annual Report to Congress 76 (Legislative Recommendation: Family Status Issues); Dept. of the Treasury, Proposal for
Uniform Definition of a Qualifying Child (Apr. 2002); ABA/AICPA/TEI Tax Simplification Recommendations (Sept. 13, 2002).

Pub. L. No. 110-289, 122 Stat. 2654.
257 |RC § 36.
258 Worker, Homeownership, and Business Assistance Act of 2009, Pub. L. No. 111-92, § 11.

259 |RC § 6428 as amended by Pub. L. No. 110-185. For business taxpayers, 2008 economic emergency legislation, in a provision that would be expanded
by the Amer. Recovery & Reinvestment Act of 2009 as well as 2010 extender legislation, created an election to accelerate alternative minimum tax (AMT)
or research credits in lieu of that year's bonus depreciation and made the amount refundable. See IRC § 168(k)(4) as amended by Pub. L. Nos. 110-289,
§ 3081, 122 Stat. 2654, 2903 (2008), 111-5, Div. B, § 1201, 123 Stat. 115, 333 (2009) & 111-240, § 2022, 124 Stat. 2504, 2558 (2010).

IRC § 6428 enacted by TRA 75, and amended by the Economic Recovery Tax Act of 1981, Pub L. No. 97-34, § 101, EGTRRA 01, and ESA 08; IRC § 6429
amended by Jobs & Growth Tax Relief Reconciliation Act of 2003, Pub. L. No. 108-27, § 101.

Pub. L. No. 111-5, 123 Stat. 115; H.R. Conf. Rep’t 111-16, 111th Cong. 1st Sess. (Feb. 12, 2009) at 517-18.
262 |RC § 36A.
263 |RC § 25A.
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In 2010, Congress enacted the Patient Protection and Affordable Care Act (PPACA), reflect-
ing a major goal of the Obama Administration to extend health coverage to millions of
uninsured Americans.?* PPACA contained four health-care provisions of significance to
income tax administration: a temporary credit for employers who pay for health insurance
for a small number of employees;*s a refundable credit for low and moderate-income indi-

266 3 penalty for individuals who fail

viduals to subsidize the purchase of health insurance;
to obtain health coverage;*” and an excise tax on large employers who fail to offer health
coverage.*® In another reinvigoration of a Clinton-era social tax expenditure, PPACA tem-

porarily made refundable the credit for parents who incur expenses of adopting children.>*

B. Economic and Demographic Trends

In 2011, research by economists associated with the Treasury Office of Tax Analysis showed
that income inequality had reached levels not seen since the Great Depression.””° In 2008,
the top one percent of earners received approximately 20 percent of personal income in the
U.S.#7* Of the top o.1 percent who earned $1.7 million or more, 60 percent were corporate

executives or other managers.””>

Meanwhile, income was only a part of compensation, which was increasingly supplement-
ed by fringe benefits in the last quarter of the 2oth century.””* This trend would not have
been unaffected by generous tax expenditures for retirement benefits and other non-wage

compensation.*7+

The data above are consistent with class trends toward inequality through the end of the
twentieth century. College tuition rose sharply in the last couple of decades.?”> While

a plethora of special tax breaks subsidized college tuition (Hope Scholarship, Lifetime
Learning, and American Opportunity Tax Credits; tuition and student loan interest deduc-
tions; exclusion of interest on U.S. saving bonds; deferral under Qualified Tuition Plans
and Coverdell Education Savings Accounts),””® some economists argued that college tuition

264 Puyb. L. No. 111-148.

IRC § 45R (allowing credit that is partially refundable to small tax-exempt employers).
IRC § 36B.

IRC § 5000A.

268 |RC § 4980H.

269 |RC § 36C.

270 See Jon Bakija, Adam Cole & Bradley T. Heim, Jobs and Income Growth of Top Earners and the Causes of Changing Income Inequality: Evidence from U.S.
Tax Return Data (Nov. 2010) avail