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PURPOSE

(1) This transmits IRM 4.70.16, TE/GE Technical Assistance, Technical Advice Requests and Requests
for 7805(b) Relief.

MATERIAL CHANGES

(1) The TE/GE Examinations process was created to provide a consistent and streamlined examination
process across TE/GE.

(2) This IRM was extracted from the Internal Guidance Memos (IGMs) and IRM sections tabled here:

IGM IRM
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Form 3198-A as a separate
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IRM 4.81.5.19 Conducting the
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IRM 4.86.5.17 Conducting Indian
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IRM 4.88.1 Examination Issues
Pertaining to ITG Cases, dated
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IRM 4.80.1 Technical Assistance
and Technical Advice Requests,
dated February 23, 2021.

EFFECT ON OTHER DOCUMENTS

This IRM obsoletes IRM 4.71.13 Technical Assistance, Technical Advice Requests and Requests for Relief under
IRC section 7805(b), dated July 12, 2019, IRM 4.75.13.5.1, 4.75.13.5.2, 4.75.13.5.3 and 4.75.13.8.5 Issue
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Development and Conclusion, dated October 16, 2019, IRM 4.75.36 Procedures for Processing Technical Advice
Cases, dated January 14, 2020, IRM 4.81.5.19 Conducting the Examination, dated August 5, 2021, IRM 4.86.5.17
Conducting Indian Tribal Government Examinations, dated December 15, 2020, IRM 4.88.1 Examination Issue
pertaining to ITG Cases, dated December 10, 2021, and IRM 4.80.1 Technical Assistance and Technical Advice
Requests, dated February 23, 2021. This IRM incorporates the following Interim Guidance Memos: TEGE-04-0222-
0006, Elimination of Requirement to Post Form 3198-A as a Separate Workpaper in RCCMS Office Documents
folder, dated February 23, 2022.
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4.70.16.1
(11-20-2023)
Program, Scope and
Objectives

(1) Purpose IRM 4.70.16, TE/GE Technical Assistance, Technical Advice
Requests and Requests for 7805(b) Relief, contains guidance and procedures
for TE/GE examiners to obtain:

a. Technical assistance
b. Technical Advice Memorandum (TAM) from Associate Counsel, and
c. Procedures for 7805(b) relief.

(2) Audience: This IRM provides procedures for examiners, managers, tax law
specialists, and support staff in TE/GE examination functions.

(3) Policy Owner: The Directors, Employee Plans and Exempt Organizations /
Government Entities

(4) Program Owner: The Directors, Employee Plans Examinations, Exempt Orga-
nizations Examinations, and Government Entities

4.70.16.1.1
(11-20-2023)
Background

(1) This IRM provides an overview of the responsibilities that examiners should
understand and apply in the performance of their duties in requesting Technical
Assistance, Technical Advice and Requests for 7805(b) Relief.

(2) Examination of exempt organizations will be conducted to determine whether
such entities meet continued qualification of exempt status, compliance and
the causes of noncompliance with the tax laws and applicable resolutions.

(3) Examination of employee benefit plans is regulatory, with emphasis on
continued qualification of employee benefit plans. The IRS selects and
examines returns to:

• Promote the highest degree of voluntary compliance with the tax laws
governing plan qualification.

• Determine the extent of compliance and the causes of noncompliance
with the tax laws and applicable resolutions.

• Determine whether such plans meet the applicable qualification require-
ments in operation.

(4) Examination of governmental entities will be conducted to determine whether
such entities are in compliance with their employment tax filing, reporting, and
payment requirements.

(5) The Tax Exempt Bond Examination Program is to identify and correct noncom-
pliance in tax-advantaged bonds.

(6) “Proceedings before the IRS” include:

• The examination of a taxpayer’s return.
• The consideration of a taxpayer’s claim for credit or refund.
• Any matter under examination or in the IRS Independent Office of

Appeals (Appeals) pertaining to tax-exempt bonds, tax credit bonds, or
mortgage credit certificates.

• Any other matter involving a specific taxpayer under the jurisdiction of a
Director.

(7) Technical advice is a written advice or guidance memo Associate Chief
Counsel provides as to:
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a. The interpretation and proper application of any legal authority, including
legislation, tax treaties, court decisions, regulations, notices, revenue
rulings, revenue procedures, or announcements.

b. A specific set of facts for the examination of a taxpayer’s return, consid-
eration of a taxpayer’s claim for refund or credit.

c. Any other matter under TE/GE’s jurisdiction.

(8) Requests for Technical Advice Memorandum (TAMs) are submitted under Rev.
Proc. 2023-2, Rev. Proc. 2023-1 IRB 107 (or its successor). The IRS updates
this revenue procedure annually as the second revenue procedure of the year
and may modify or amplify the revenue procedure during the year. This
Revenue Procedure also explains the rights that a taxpayer has when a field
office requests a TAM regarding a tax matter.

(9) Technical advice does not include any oral or written legal advice furnished to
the examiner that is not submitted and processed under Rev. Proc. 2023-2 (or
its successor).

(10) If a provision of this IRM is inconsistent with Rev. Proc. 2023-2 (or its
successor), follow the provisions of the Revenue Procedure.

(11) Rev. Proc. 2023-4 and Rev. Proc. 2023-5 (or their successor) provides proce-
dures for IRC 7805(b) relief. These revenue procedures are updated annually.
All personnel should refer to the most current versions of the annual revenue
procedures.

(12) The procedures contained in this IRM are not intended to be all inclusive.
Examiners must use their professional judgment in completing their exam
cases and other compliance activities.

4.70.16.1.2
(11-20-2023)
Authority

(1) Policy Statement 4-119 states that the primary objective of the TE/GE exami-
nation program is regulatory, with emphasis on continued qualification of
exempt organizations and employee benefit plans, and continued compliance
of governmental entities (federal, state, and local governmental entities, Indian
tribal governments and tribal entities, and entities or organizations that issue
tax advantaged bonds). See IRM 1.2.1.5.36, Policy Statement 4-119 (Rev.1),
Selection and Examination of Returns. IRS selects and examines returns to:

a. Promote the highest degree of voluntary compliance with the statutes
governing qualification of plans and exemption of certain types of organi-
zations from tax.

b. Determine the extent of compliance and the causes of noncompliance
with the tax laws by plans, organizations, and governmental entities.

(2) IRC 7602 gives examiners the authority to:

1. Examine any books, papers, records, or other data necessary to
complete an examination (includes electronic media).

2. Issue a summons for information necessary to complete an examination.
3. Take testimony under oath to secure additional information needed.
4. Ask about any offense connected to administering or enforcing the

Internal Revenue laws.

(3) IRC 6201 - Assessment Authority, which falls under Chapter 63 - Assessment.
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(4) All examinations are conducted per the Taxpayer Bill of Rights (TBOR) as
listed in IRC 7803(a)(3).

Note: Find additional information at Taxpayer Bill of Rights and IRM 4.10.1.2, Tax-
payer Rights.

4.70.16.1.3
(11-20-2023)
Responsibilities

(1) The Directors, EO/GE and EP, are the executives responsible for providing
policy and guidance for field employees and ensuring consistent application of
policy, procedures and tax law to effect tax administration while protecting
taxpayers’ rights. See IRM 1.1.23, Tax Exempt and Government Entities
Division, for additional information.

(2) The Directors, EO Examinations, GE, and EP Examinations reports to the
Directors, EO/GE and EP respectively, and are responsible for the delivery of
policy and guidance that impacts the field examination process. See IRM
1.1.23, Tax Exempt and Government Entities Division, for additional informa-
tion.

(3) All examiners must perform their professional responsibilities in a way that
supports the IRS Mission. This requires examiners to provide top quality
service and to apply the law with integrity and fairness to all.

(4) Examiners and their managers should thoroughly acquaint themselves with the
examination procedures and information contained in this IRM, as well as other
resources.

4.70.16.1.4
(11-20-2023)
Program Controls

(1) TE/GE has established two review groups to make sure examiners conduct
examinations per technical, procedural and administrative requirements:

a. Mandatory Review / Technical.
b. Special Review, see IRM 4.70.7, Special Review (SR) and Tax Exempt

Quality Measurement System (TEQMS) Procedures.

(2) In order to ensure a consistent level of managerial engagement in the process
of making key strategic decisions during an exam, the examiner submits
requests for approval by their manager through RCCMS.

(3) The manager approves or rejects any request through RCCMS.

(4) The IRS is fully committed to protecting the privacy rights of taxpayers and
employees. Privacy laws are included in the IRC, the Privacy Act of 1974, the
Freedom of Information Act, and IRS policies and practices. For more informa-
tion about these laws, visit the IRS Electronic Freedom of Information Act
Reading Room.

a. For questions about privacy, email *Privacy
b. For question about disclosure, email *Disclosure

4.70.16.1.5
(11-20-2023)
Acronyms,
Abbreviations, Forms
and Pubs

(1) Associate Counsel - Office of Associate Chief Counsel Employee Benefits,
Exempt Organizations, and Employment Tax (EEE) or Office of Associate Chief
Counsel Financial Institutions & Products (FIP).
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(2) TEGEDC – Tax Exempt and Government Entities Division Counsel (TEGE
Division Counsel). References to TEGE Area Counsel refer to the first line su-
pervisors for TEGE Division Counsel attorneys.

(3) Examiner - TE/GE Exam employees (examiner, Group Manager, Area
Manager/Program Manager).

(4) This manual uses the following acronyms and references the following forms.

Acronym Definition

AIMS Audit Information Management
System

EEE Counsel Employee Benefits, Exempt Organiza-
tions, and Employment Tax Office of
Associate Chief Counsel

EO Exempt Organizations

EOE EO Examination Director

EP Employee Plans

FIP Financial Institutions & Products
Office of Associate Chief Counsel

FSL/ET Federal State and Local Employment
Tax Area

IRC Internal Revenue Code

IRM Internal Revenue Manual

IRS Internal Revenue Service

KM&T The Knowledge Management &
Transfer Team

PM Program Manager

RAR Revenue Agent Report

RCCMS Reporting Compliance Case Manage-
ment System

REV. PROC Revenue Procedure

SOL Statute of Limitations

TAM Technical Advice Memorandum

TEB Tax Exempt Bonds

TEB Exam Tac Exempt Bonds Exam Groups

TEB Technical Technical Group in Tax Exempt Bonds

TE/GE Tax-Exempt and Government Entities

TEGEDC Tax-Exempt and Government Entities
Division Counsel
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Acronym Definition

TIN Taxpayer Identification Number

TLS Tax Law Specialist

Form Name

Form 870-EP Waiver of Restrictions on Assessment
and Collection of Deficiency in Tax
and Acceptance of Overassessment

Form 2297 Waiver of Statutory Notification of
Claim Disallowance

Form 2504 Agreement to Assessment and Collec-
tion of Additional Tax and Acceptance
of Overassessment

Form 2848 Power of Attorney and Declaration of
Representative

Form 3363 Acceptance of Proposed Disallowance
of Claim for Refund or Credit

Form 4463 Request for Technical Advice or
Technical Expedited Advice

Form 4549-E Income Tax Discrepancy Adjustments

Form 6212-B Examination Referral Checksheet B

Form 8821 Tax Information Authorization

4.70.16.2
(11-20-2023)
Assistance from the
KM&T Sites

(1) As an examiner, you may need technical assistance and/or technical advice.
The examiner should first attempt to resolve technical and procedural issues at
the group level including peers, senior examiners and the Group Manager for
help as well as their own research and analysis before you request technical
assistance.

(2) Technical assistance can be requested from the TE/GE Knowledge Bases. The
KM&T sites provide technical assistance on general issues or questions, in-
cluding issues you’re considering in your exam. However, it’s not intended to
provide case specific guidance. You may:

a. Call a KM&T team member for quick and informal technical input on ba-
sic questions that will help you independently resolve an issue.

b. Post questions/comments on a discussion forum to begin a peer-to-peer
conversation. KM&T team members participate in discussion forum con-
versations with other tax law specialists (TLS) and examiners.

c. Use Contact an Expert on the KM&T sites to ask for technical guidance
or resources that will help you independently resolve an issue. The as-
signed KM&T team member will contact you to discuss your question.

d. Attend a KM&T event to hear technical information and ask questions.
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Caution: Don’t include any PII/SBU when using Contact an Expert.

4.70.16.3
(11-20-2023)
Assistance from
Mandatory Review and
Special Review

(1) Reviewers in Mandatory Review and Special Review assist examiners and
managers with technical and procedural issues. When you submit questions on
procedural matters, include the following information:

a. The research already conducted, stating the materials used and the tax
law considered, such as the IRM, court cases and other sources already
contacted.

b. Any relevant information.
c. No PII.

(2) Mandatory Review offers help with:

a. Anticipated “unagreed” exam issues.
b. Procedural questions on examination procedures.
c. Special exam projects coordinated by a reviewer in Mandatory Review.

(3) Contact can be made to:

a. For EO Examinations, contact through Mandatory Review through *TEGE
EO Review Staff.

b. For EP Examinations, contact the manager, EP Mandatory Review for
assistance.

c. For FSL/ET, contact the GS-14 Lead for assistance.
d. For ITG, contact the manager, ITG Technical for assistance.
e. For TEB, contact the manager, TEB Technical for assistance.

(4) Special Review helps examiners and managers with examination procedural
questions, including but not limited to questions related to third party contacts,
disclosure, Form 2848 Power of Attorney and Declaration of Representative,
Form 8821 Tax Information Authorization or potential fraud issues.

(5) Group managers may contact the Manager, Mandatory Review or the
Manager, Special Review to ask a reviewer to give a presentation of a specific
topic of interest at a group meeting.

4.70.16.3.1
(11-20-2023)
Assistance for TEB
Technical

(1) TEB examiners must get approval to request technical assistance from TEB
Technical. They do this by filling out necessary forms and providing information
to move a technical assistance request forward.

(2) TEB examine: If your manager agrees that you’re likely to close the case
unagreed or as a claim denial, and determines that technical assistance is
warranted (with PM’s approval), prepare and send Form 14501, TEB CPM
Technical Assistance Request, to TEB Technical manager requesting a TLS for
technical assistance. Your request must:

a. Identify the taxpayer and bond issue under examination.
b. Include your name and your manager’s name.
c. Describe the identified area of noncompliance.
d. Include any taxpayer or issuer correspondence with a position on the

matter.

(3) Program Manager: Approve the Group Manager’s request for technical assis-
tance, if warranted.
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(4) TEB Technical manager:

a. Notify the Group Manager and PM of the assigned TLS.
b. Discuss the assignment’s priority with the TLS.

(5) TLS:

a. Review the draft document(s) and prepare a memorandum to the Group
Manager and examiner with comments on any areas requiring further
development.

b. Coordinate with the examiner if additional information is needed.
c. Update the TEB Technical manager on case progress.

(6) Examiner:

a. Respond to any TLS request for additional information.
b. Incorporate all revisions into the necessary documents.

(7) All: Share and discuss pertinent case-related communication during the
technical review process.

4.70.16.4
(11-20-2023)
Requesting Technical
Assistance from
Specialists

(1) You may need assistance from specialists such as engineers or economists
(for example, to confirm the value of property). When requesting help from
specialists from other operating divisions, use the SRS at Specialist Referral
System. See IRM 4.70.12.3.5, Specialist Referral System. This includes re-
quests for:

• Engineers
• Economists
• Financial products specialists
• Computer audit specialists
• International language specialists
• Other specialists

(2) For further information on other specialty areas see IRM 4.70.13.6, Using
Technical Expert Resources.

4.70.16.5
(11-20-2023)
Assistance from
TEGEDC

(1) You should try to resolve technical questions via research and analysis,
including discussion with your Group Manager and colleagues. However, there
will be instances in which Counsel’s assistance is appropriate.

(2) You can make informal, and if needed, written requests for assistance to
TEGEDC for

1. Legal interpretations
2. Case development for “unagreed” issues

(3) Contact TEGEDC you need legal advice to properly interpret and apply the
Internal Revenue Code or other issues. See IRM 1.54.1.8, Referral to or Con-
sultation with Counsel for the specific criteria in making a referral.

(4) Obtain approval from your Group Manager before contacting TEGEDC in most
cases, it is preferred that the request be routed through your manager. For EO,
EP, and ET cases, the manager sends a request to the applicable email box:
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• *CC TEGE Division Counsel Exempt Organizations Counsel Assistance
for issues related to exempt organizations and related excise taxes,

• *CC TEGE Division Counsel Employee Plans Counsel Assistance for
issues related to employee plans and related excise taxes, and

• CC TEGE Division Counsel Employment Tax Counsel Assistance for
employment tax matters.

Note: These email addresses will eventually be replaced by SharePoint sites.
Cases in other practice areas such as Indian tribal governments, tax-exempt
bonds, executive compensation, and federal, state, and local governments,
will generally continue to be assigned based on the location of the taxpayer
or coverage by a special program or project.

(5) For all other matters, the manager makes the request of a TEGEDC Attorney
in the examiner’s area or by subject matter through the email boxes above for
an attorney assignment. For appropriate assignment, information provided in
the request for assistance on a particular case should include the taxpayer’s
name, TIN, and address; taxable periods at issue; earliest statute of limitations
date; brief summary of the issue, including applicable IRC sections; and prior
Counsel involvement, if applicable. If your case is part of a special project or
practice area, your request may be assigned to a TEGEDC project or practice
area attorney, regardless of the taxpayer’s location.

(6) See the TEGEDC Geographic Coverage List for the office covering the taxpay-
er’s location and the TEGE Division Counsel Office Listing for TEGE Division
Counsel employees’ contact information.

(7) Assistance from a TEGEDC Counsel an be sought in preparing a request for
TEGEDC assistance.

a. EP examiners can ask Special Review for help when preparing a request
for TEGEDC assistance. Email Special Review at *TE/GE-EP-Technical
Rulings.

b. TEB examiners can ask for a TEB tax law specialist to help you prepare
a request. See IRM 4.70.16.3.1, Assistance from TEB Technical, for more
details.

Note: TEGEDC can help Special Review to draft the memo.

(8) Generally, an opinion from TEGEDC is confined to the specific facts and cir-
cumstances of a case. You should not apply the opinion to other cases without
contacting Counsel.

(9) Whenever you want to pursue the application of the six-year statute of limita-
tions (SOL) under IRC 6501(e) for a case, you must obtain written concurrence
from TEGEDC. Keep a copy of the written response in the case file.

(10) Examiners may also seek technical advice on examinations from the TEGEDC.
See IRM 4.70.16.6, Technical Advice Procedures, and Rev. Proc. 2023-2
(updated annually).

4.70.16.6
(11-20-2023)
Technical Advice
Procedures

(1) Rev. Proc. 2023-2, updated annually, defines a Technical Advice Memorandum
(TAM) as “advice furnished by an Associate office in a memorandum that
responds to any request, submitted under (Rev. Proc. 2023-2), for assistance
on any technical or procedural question that develops during any proceeding
before the IRS. The question must be on the interpretation and proper applica-
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tion of any legal authority, including legislation, tax treaties, court decisions,
regulations, notices, revenue rulings, revenue procedures, or announcements
to a specific set of facts that concerns the treatment of an item in a tax period
under examination or in Appeals”.

(2) Proceedings before the IRS include:

a. The examination of a taxpayer’s return.
b. The consideration of a taxpayer’s claim for credit or refund.
c. Any matter under examination or in Appeals pertaining to tax-exempt

bonds, tax credit bonds, or mortgage credit certificates.
d. Any other matter involving a specific taxpayer under the jurisdiction of a

Director.

(3) Before requesting a TAM, try to resolve technical questions via research and
analysis, including discussion with your Group Manager and peers. You may
also get help from:

a. KM&T
b. TEGEDC
c. An assigned Tax Law Specialist or an assigned Technical Reviewer

(4) Technical advice does not include any oral legal advice, or any written legal
advice furnished to the examiner that is not submitted and processed under
Rev. Proc. 2023-2.

(5) The examiner or taxpayer may request a TAM when the application of the law
to the facts involved is unclear. A taxpayer may request a TAM as per IRM
1.2.1.5.25 Policy Statement 4-82, Taxpayer may request referral of issue under
jurisdiction of District Director to National Office.

(6) You may raise an issue in any tax period, even if a TAM was furnished for the
same or similar issue for another tax period.

(7) You may also request a TAM on an issue even if Appeals disposed of the
same or similar issue for another tax period of the same taxpayer.

(8) Taxpayer participation is preferred, but not required, to process a request for
technical advice.

(9) Contact the relevant TEGEDC Counsel through the TEGEDC Counsel email
boxes listed in, IRM 4.70.16.5, Assistance from TEGEDC, (if applicable) or the
TEGEDC Counsel Area Counsel office responsible for the state in which the
taxpayer is located before you request a TAM.

Note: You must receive TEGEDC’s support before proceeding with a TAM. As
discussed below, TEGEDC will help you with the TAM request submission.

4.70.16.6.1
(11-20-2023)
Mandatory Technical
Advice for Certain EP
Examinations

(1) You must request Technical Advice for plans for which the IRS is proposing to
issue a revocation letter because of certain fiduciary actions that violate the
exclusive benefit rule of IRC 401(a) and are subject to Part 4 of Subtitle B of
Title I of the Employee Retirement Income Security Act of 1974, Pub. L. No.
93-406, 1974-3 C.B. 1, 43.

TE/GE Technical Assistance, Technical Advice Requests and
Requests for 7805(b) Relief 4.70.16 page 9

Cat. No. 93354V (11-20-2023) Internal Revenue Manual 4.70.16.6.1



Note: If a plan is not subject to Title I of ERISA (plans covering only owners and
their spouses may be exempt) a request for tech advice isn’t required. If
you’re unsure whether a plan is subject to Title I of ERISA, contact
TEGEDC.

(2) Effective January 5, 2018, under Rev. Proc. 2018-4, EP Examination groups
began processing section 7805(b) relief requests. See Rev. Proc. 2023-4,
which superseded Rev. Proc. 2018-4, for the most current procedures.

(3) Effective January 1, 2018, under Rev. Proc. 2018-4, requests for letter rulings
on a waiver of the minimum funding standard are submitted to the TE/GE
Office of Associate Chief Counsel and not to Employee Plans Rulings and
Agreements. For current procedures see Rev. Proc. 2023-1 (updated
annually).

4.70.16.6.2
(11-20-2023)
Initiating a Request for
Technical Advice

(1) Initiate a request for a TAM (to the extent possible) at the earliest stage of the
examination.

(2) If you think that technical advice is warranted, discuss the issue with your
Group Manager.

(3) If your Group Manager agrees that technical advice may be warranted, they
will contact TEGEDC along with the Area Manager to discuss the issue. For
ITG and GE exams, the Group Manager contacts the Program Manager. You
must receive approval from TEGEDC before proceeding.

(4) After obtaining TEGEDC’s approval to request a TAM, the Group Manager
must obtain written approval (email approval will suffice) from their Area
Manager/Program Manager and the Director before submitting the formal TAM
request.

(5) If the Area Manager/Program Manager and the Director agree that a TAM
should be pursued, a Pre-Submission Conference must be held with Associate
Chief Counsel.

(6) For FSL/ET cases, if the GE Director agrees that a TAM should be pursued,
the FSL/ET Program Manager need to request a Reviewer to be assigned
before scheduling the Pre-Submission Conference.

(7) For ITG cases, if the GE Director agrees that a TAM should be pursued, the
ITG Program Manager needs to request a Technical Reviewer to be assigned
before scheduling the Pre-Submission Conference.

(8) For TEB cases, if the GE Director agrees that a TAM should be pursued, the
TEB Exam Group Manager needs to request a Tax Law Specialist to be
assigned to the case.

(9) If the appropriate Director agrees that a TAM should be pursued, the examiner
needs to notify the taxpayer of the intention to request a TAM.

(10) If the appropriate Director doesn’t approve the TAM request, continue to work
the case using normal case procedures.
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(11) If Associate Chief Counsel agrees during the Pre-Submission Conference that
a TAM should be requested, the examiner prepares Form 4463, Request for
Technical Advice or Technical Expedited Advice, with attachments explaining
the:

a. Facts and the issues surrounding the TAM request
b. Applicable law and arguments in support of the position(s) of the IRS on

the issue or issues
c. Applicable law and arguments in support of the position(s) of the

taxpayer on the issue or issues

Note: Generally, each issue must be presented separately using the tradi-
tional facts, law, government’s position, taxpayer’s position, and
conclusion format. TEGEDC will help prepare the TAM request. For
TEB and ITG cases, the assigned Technical Reviewer or assigned
Tax Law Specialist will also help prepare the TAM request.

(12) For EP:

a. The examiner sends Form 4463, Request for Technical Advice or
Technical Expedited Advice. to the Director, EP Examinations, for
approval.

b. If the TAM request is for a case involving a prohibited transaction, as
defined in IRC 4975(c)(1), or a violation of the exclusive benefit rule
under IRC 401(a)(2), which is subject to review by the Department of
Labor under section 103 of Reorganization Plan No. 4 of 1978, then you
must make a referral on Form 6212-B Examination Referral Checksheet
B, to the Department of Labor before submitting the TAM to Associate
Chief Counsel.

4.70.16.6.2.1
(11-20-2023)
Notifying the Taxpayer
of the Intent to Request
TAM

(1) The examiner must also notify the taxpayer of the TAM request in writing
(Technical Advice Notification) using Letter 1399-A Technical Advice Notifica-
tion. The response due date of Letter 1399-A should be 10 calendar days from
the date of the letter.

(2) The taxpayer has no authority to bar an internal decision to seek technical
advice. However, examiners, Group Managers, and Area Managers/Program
Managers may consider any taxpayer objections.

(3) Per Rev. Proc. 2023-2, Section 7(.01), the taxpayer has ten calendar days to
respond to the Technical Advice Notification. If the taxpayer requests additional
time:

a. The taxpayer must make a written request to extend the ten-day period
before the period expires. The request must include the specific reasons
justifying the extended time requested and a written signature of a duly
authorized individual on behalf of the taxpayer.

b. Upon receipt of the written request to extend the ten-day period, the
examiner immediately reviews the request and sends it to their Group
Manager with a recommendation.

Note: These actions can be conducted by fax or via secure email.
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c. The Group Manager must approve the written request to extend the 10-
day period. They may direct the manner and the extent of documentation
needed for approval.

(4) If the taxpayer agrees with the issues and facts stated in the Technical Advice
Notification, they must acknowledge agreement in writing. Include the taxpay-
er’s letter in the TAM request package.

(5) If the taxpayer disagrees with the examiner’s statement of issues and facts in
the Technical Advice Notification, they must identify each point of disagreement
and state the reasons for disagreement in writing. The taxpayer’s written
statement must respond completely to the Technical Advice Notification and
must include a written signature of a duly authorized individual on behalf of the
taxpayer.

Note: The examiner and the taxpayer have 10 calendar days to resolve disagree-
ments. The Group Manager is authorized to extend the 10-day period.

(6) Follow these procedures depending on your case progress:

If you Then

Don’t receive a written
statement from the taxpayer
or it’s incomplete.

Advise him/her that the formal request
for technical advice will go forward
with the information available.

Disagree with the issues and
facts presented in the tax-
payer’s written statement.

Try to resolve any disagreement over
the issues and facts with the taxpayer.

Can’t agree on the issues
and facts with the taxpayer.

Send a written notice of disagreement
to the taxpayer.

Continue to disagree Send both the taxpayer’s set of facts
and issues and the examiner’s set of
facts and issues to Associate Chief
Counsel with the TAM.

(7) The taxpayer’s statement of facts and issues must be accompanied by the
following declaration: “Under penalties of perjury, I declare that I have
examined this information, including accompanying documents, and, to the
best of my knowledge and belief, the information contains all the relevant facts
relating to the request for technical advice, and such facts are true, correct,
and complete”.

(8) Include all statements and correspondence between the examiner and the
taxpayer on disagreements over the issue(s) or facts in the formal TAM
request.

Note: The TEGEDC attorney will help the examiner prepare the memo for
Associate Chief Counsel, highlighting the material factual differences. For GE
cases, the assigned Technical Reviewer or Tax Law Specialist can also help
in this process.
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4.70.16.6.3
(11-20-2023)
Taxpayer Initiated
Requests for Technical
Advice

(1) The taxpayer may initiate a request for a TAM orally or by submitting a written
statement to the examiner that includes the taxpayer’s reasons for requesting
the TAM (under section 5.02 of Rev. Proc. 2023-2, or current version of the
Rev. Proc.).

(2) If you receive a taxpayer’s written statement and disagree with their state-
ments of issues and facts, respond in writing explaining your disagreement.
Before responding to the taxpayer discuss the matter with your Group
Manager. The response is required even if you determine that request for
technical advice is not warranted.

(3) After you evaluate all documents and determine whether a TAM is warranted,
prepare a written summary of the issues, specifically for the Group Manager
and Area Manager/Program Manager, explaining why the taxpayer’s request
for a TAM must be approved or denied.

(4) Immediately fax or email the summary and a copy of the taxpayer’s written
statement to your manager.

(5) Group manager: Upon receipt, immediately forward the examiner’s summary
and a copy of the taxpayer’s written statement with your recommendation to
the Area Manager/Program Manager.

(6) The Area Manager/Program Manager:

a. May direct the manner and the extent of additional documentation
needed for approval.

b. May deny a taxpayer-initiated request for a TAM based on material dis-
agreement over issues and/or facts.

c. May approve the taxpayer’s request for a TAM, then solicit the Director’s
approval.

d. If the Area Manager/Program Manager and Director both approve the
TAM request, they will send their written approval to the Group Manager.

(7) The formal TAM request includes the taxpayer’s written statement and all other
statements and correspondence between the examiner and the taxpayer in
connection with any disagreement over issues and facts.

(8) If the Area Manager/Program Manager denies the taxpayer’s request for a
TAM, the examiner will inform the taxpayer in writing.

(9) The taxpayer may appeal IRS’s decision to deny the taxpayer’s TAM request
by submitting to the examiner, within 30 calendar days after being notified the
request was denied, a written statement of the reasons why the matter must
be referred to Associate Chief Counsel. The statement must include a descrip-
tion of all pertinent facts (including any facts in dispute); a statement of the
issue that the taxpayer would like to have addressed; a discussion of any
relevant legal authority, including legislation, tax treaties, court decisions, regu-
lations, notices, revenue rulings, revenue procedures, or announcements and
an explanation of the taxpayer’s position and the need for technical advice.

Note: Any extensions of the 30-day period must be requested in writing. For EP
examinations, the Director, EP Examinations must approve the extension
request. For EO examinations, the Director, EO Examinations must approve
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the extension request. For GE examinations, the applicable Program
Manager must approve the extension request.

(10) Upon receipt of the written request from the taxpayer to appeal the decision to
deny the TAM request, the Group Manager immediately sends the taxpayer’s
written request appealing the decision to deny the TAM request, along with the
examiner’s statement as to why the issue shouldn’t be referred to Associate
Chief Counsel for technical advice, to the Director, EP Examinations (for EP
issues) or to the EO Exam Director (for EO issues). For GE issues, the
manager sends the request to the Program Manager. The Program Manager
sends the package with their recommendations to the GE Director.

(11) If the applicable Exam Director agrees with the taxpayer that a TAM should be
requested:

a. For EP and EO, the examiner informs the taxpayer of the decision and
submits the TAM request.

b. For GE, the GE Director notifies the GE Functional Program Manager
and Group Manager of the decision in writing and requests the assign-
ment of a technical reviewer or Tax Law Specialist. The examiner notifies
the taxpayer of the decision and submits the TAM request.

(12) If the applicable Exam Director determines that a TAM is not warranted:

a. For EP and EO, the examiner informs the taxpayer in writing of the
denial and the reasons for the denial (unless doing so would prejudice
the Government’s interests).

b. For GE, the GE Director informs the GE Functional Program Manager of
the decision, and the examiner informs the taxpayer in writing of the
denial and the reasons for the denial.

4.70.16.6.3.1
(11-20-2023)
Taxpayer Appeals Field
Office’s Denial of TAM
Request

(1) The taxpayer may appeal the Field Office’s denial of their TAM request.

(2) Within 30 calendar days after being notified that their request was denied, the
taxpayer must submit a written statement of the reasons why the matter should
be referred to Associate Counsel. The statement must include:

a. An explanation of the need for technical advice.
b. A description of all pertinent facts (including any facts in dispute).
c. A statement of the issue that the taxpayer would like to have addressed.
d. A discussion of any relevant legal authority including legislation, tax

treaties, case law, and other authorities.
e. An explanation of the taxpayer’s position.

Note: Any extensions of the 30-day period must be requested in writing
and approved by the functional Exam Director. The Director’s
decision is final and may not be appealed.

(3) Upon receipt, forward the taxpayer’s written statement, along with your
statement of why the issue must not be referred for technical advice, to the
Exam Director.

(4) The Exam Director determines if the issue should be referred for technical
advice based on your statements and the taxpayer’s; no conference is held
with the taxpayer/representative.
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(5) If the Exam Director determines that a TAM isn’t warranted, the field office
notifies the taxpayer (along with the examiner/Group Manager) in writing of the
proposed denial and the reasons (unless doing so would prejudice the Govern-
ment’s interests).

(6) The taxpayer may not appeal the Exam Director’s decision.

(7) Although the taxpayer cannot appeal the Exam Director’s decision denying a
TAM request, the taxpayer may request a review by the Director, Exempt Or-
ganizations and Government Entities or Director, Employee Plans.

(8) If requested by the taxpayer, the EOE, EPE, or GE Director will send the
proposed denial to Director, Exempt Organizations and Government Entities for
review or Director, Employee Plans. All data on the issue for which the TAM
has been sought, including the taxpayer’s written request and statements, will
be submitted for the review to the TE/GE Commissioner after endorsing the
decision to deny. Review of the proposed denial will be based solely on the
written record. No conference will be held with the taxpayer or the taxpayer’s
representative.

Note: The Commissioner, TE/GE has 45 days to deliver a final decision per section
5.04 of Rev. Proc. 2023-2.

(9) The Director may consult with the Associate Chief Counsel office, if appropri-
ate, and will notify the field office whether the proposed denial of the
taxpayer’s request is approved or denied within 45 days of receiving all infor-
mation. While the matter is under review, the field office will suspend any final
decision on the issue (except when the delay would prejudice the Govern-
ment’s interests).

(10) The examiner will notify the taxpayer of the TE/GE Commissioner’s decision

4.70.16.6.4
(11-20-2023)
Pre-Submission
Conference

(1) A pre-submission conference is mandatory for all TAM requests. If you submit
a request for technical advice before the pre-submission conference is held,
Counsel will return it.

(2) A pre-submission conference helps the parties involved discuss and agree on:

• Background information.
• Documents that must be included in the formal submission of the

request for technical advice.
• The appropriate scope of the request for technical advice.
• The framing of the issues.

(3) A pre-submission conference is held with:

• Associate Chief Counsel attorney
• TEGEDC attorney
• Examiner
• Group Manager
• Area Manager (EO and EP issues)
• Technical Reviewer (ITG issues)
• Tax Law Specialist (TEB issues)
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• Taxpayer/Representative

Note: The technical advice request can proceed even if the taxpayer
declines to participate in the pre-submission conference.

(4) Before the pre-submission conference the examiner needs to:

a. Prepare your own statement of pertinent facts and issues.
b. Solicit from the taxpayer their respective statement of pertinent facts and

issues.
c. Make sure Form 2848 Power of Attorney and Declaration of Representa-

tive is secured for the representative involved with the TAM and that the
Form 2848 covers all applicable periods.

Note: The legal analysis provided in the parties’ statements must be suffi-
cient to enable Counsel to be reasonably informed about the
subject matter.

(5) The examiner and the taxpayer must exchange proposed statements of the
pertinent facts and issues. The proposed statements must include any facts in
dispute, the issues that the parties intend to discuss, any legal analysis and
supporting authorities, and any other background information that the parties
believe would facilitate Associate Chief Counsel’s understanding of the issues
to be discussed during the conference.

Note: The taxpayer’s failure to provide a statement of pertinent issues and facts
must not unduly delay the scheduling of the pre-submission conference. If
the taxpayer doesn’t provide it within a reasonable period, you may schedule
the conference without the statements.

(6) Before the scheduled pre-submission conference, the examiner must prepare
and email the following items to the TEGEDC attorney:

a. A statement of issues that the parties would like to discuss.
b. A statement of pertinent facts.
c. A statement of the facts in dispute, if any.
d. Any legal analysis, authorities or background documents that could help

the attorney understand the issues. (This doesn’t have to be fully
developed as there will be an analysis that will ultimately accompany the
formal request for a TAM).

e. The taxpayer’s statement of pertinent facts and issues.
f. A copy of Form 2848, Power of Attorney and Declaration of Representa-

tive, for the representatives involved with the TAM. Make sure to verify it
covers all applicable periods.

(7) TEGEDC: After reviewing the emailed information (from the examiner), forward
it to the Associate Chief Counsel TSS4510 mailbox, requesting a pre-
submission conference. Include the following in the request for pre-submission
conference:

a. A cover memo, including contact information, requesting a technical
advice pre-submission conference.

b. The name of the office expected to have jurisdiction over the request for
a TAM (For example, the EP Examination Group and Area).

c. A list of representatives from each IRS function known to the examiner
that he/she expects to attend the pre-submission conference.
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d. A brief explanation of the primary issue.

Note: The factual information must cover all collateral issues for which EP
Examinations is seeking technical advice from Associate Chief
Counsel. The assigned branch of the Associate Chief Counsel
office must receive the pre-submission materials at least 10
business days before the conference is to be held.

(8) TEGEDC: If you can’t email any part of the information in IRM 4.70.16.6.4,
Pre-submission Conference, fax it to 202-317-6718, or send the package by
express mail or private delivery service to:

Internal Revenue Service
Attn.: CC:PA:LPD:TSS, Room 5336
1111 Constitution Ave., NW
Washington, DC 20224

(9) Associate Chief Counsel: Arrange the pre-submission conference call and
notify all parties involved of the date, time, and conference call number.

(10) Associate Chief Counsel will contact the taxpayer, the examiner, and the
TEGEDC attorney within five business days of receipt of the request to
schedule a pre-submission conference and notify all parties of the date, time,
and conference call number.

(11) The pre-submission conference (likely held by telephone) must be held within
30 calendar days after the examiner is contacted.

(12) Any discussion of substantive issues at a pre-submission conference:

• Is advisory only.
• Is not binding on the IRS or the Office of Chief Counsel.
• Can’t be relied upon as a basis for obtaining retroactive relief under IRC

7805(b).

(13) No tape, stenographic, or other verbatim recording of the conference may be
made by any party.

(14) If everyone agrees during the pre-submission conference that the technical
advice:

a. Is not warranted, then continue to process the case to completion under
normal procedures.

b. Is warranted, continue to prepare and submit the formal technical advice
package.

(15) During the pre-submission conference, Counsel may raise new issues in
addition to those that the examiner and taxpayer submitted.

4.70.16.6.5
(11-20-2023)
Preparation of the
Technical Advice
Package

(1) The examiner prepares the technical advice package with TEGEDC’s help. For
EO and EP, request assistance from TEGEDC. For GE, request assistance
from the Technical reviewer or assigned TLS and TEGEDC. The TAM package
consists of:

a. Form 4463, Request for Technical Advice or Technical Expedited Advice,
approved by the functional Director.
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b. A detailed explanation of the issues, facts, law, government’s position,
and taxpayer’s position.

c. Form 2848, Power of Attorney and Declaration of Representative
d. Agreed Statement of issue and facts
e. Memorandum-Resolution of Disagreement and taxpayer’s Statement
f. Taxpayer’s Deletion statement (taxpayer’s request to delete certain

taxpayer information)
g. IRC 7805(b) Relief Request, if applicable
h. Penalties of perjury statement signed by the taxpayer, if applicable
i. Documentation supporting the Area Manager/Program Manager’s and Di-

rector’s approval of the TAM
j. Any other supporting documentation

Note: Whenever possible, mark all documents with the case number and
name of the Associate Chief Counsel attorney assigned to the pre-
submission conference for the TAM request.

Reminder: Make sure Form 4463, Request for Technical Advice or
Technical Expedited Advice reflects the Examinations Director
as the approving official and includes the Director’s address.

(2) Every request for technical advice must include a description of the facts,
issues, applicable law, and arguments supporting the taxpayer’s position on
the issues and the IRS’s position on the issues.

a. If the taxpayer and the IRS disagree about ultimate findings of fact or the
relevance of facts, include all of the facts with an explanation highlighting
the areas of disagreement.

b. Include in the memo, an explanation of the taxpayer’s position. This ex-
planation must include a discussion of any relevant statutory provisions,
tax treaties, court decisions, regulations, revenue rulings, revenue proce-
dures, notices, and any other authority supporting the taxpayer’s position.

c. Include in the memo, a similar explanation of the position of the IRS. This
explanation must include a discussion of any relevant statutory provi-
sions, tax treaties, court decisions, regulations, revenue rulings, revenue
procedures, notices, and any other authority supporting the IRS position.

d. Both the IRS and the taxpayer should comment on any existing or
pending legislation, tax treaties, regulations, revenue rulings, revenue
procedures, notices, or court decisions contrary to their respective
positions.

e. If either party determines that there are no authorities conflicting their
position, that statement must be noted in the memo. The field office
submits the request for tech. advice.

(3) Unless specifically requested, do not send the exam case file to Associate
Chief Counsel with the TAM request.

(4) Keep original documents in the exam case file. Use copies of these documents
for the technical advice package.

(5) Include only relevant information, documents, correspondence, etc. related to
the issue(s) in the request.

(6) Remember that Associate Chief Counsel will base their decision on the infor-
mation provided with the technical advice package, so it’s important that you
include all relevant information and clearly articulate the issue(s).
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(7) Keep a copy of the technical advice package for reference if Associate Chief
Counsel has any questions.

(8) Ensure that a minimum of one year remains on the statute of limitations for all
returns before you submit the request.

Caution: If the request involves direct pay bonds, ensure that a minimum of one
year remains on the statute of limitations for all Forms 8038-CP before
you submit the request.

(9) For EP: Send a courtesy copy of Form 4463, Request for Technical Advice or
Technical Expedited Advice to Special Review. Form 4463, can be sent elec-
tronically to Special Review’s Tech Advice mailbox at *TE/GE-EP-Technical
Rulings

(10) For TEB: Send a courtesy copy of Form 4463, Request for Technical Advice or
Technical Expedited Advice, to the assigned TLS and your Group Manager.
The Group Manager will forward to the Program Manager and the Director.

(11) After you assemble, tab, and index the technical advice package, route the
package through your Group Manager to the TEGEDC attorney who will submit
the package to the Associate Chief Counsel attorney.

Note: The examiner must send a paper copy of the entire TAM request package to
TEGEDC. TEGEDC will review the technical package before submitting it to
Associate Chief Counsel.

(12) TEGE Area Counsel will submit Form 4463, Request for Technical Advice or
Technical Expedited Advice to Special Review and the rest of the technical
advice package to the TSS Assignments email address within 10 business
days of receipt from the examiner. When possible, also send the accompany-
ing documents to the TSS Assignments mail address. Follow by sending any
hard copy documents if Associate Chief Counsel requests any.

(13) Fax any part of the technical advice package that can’t be emailed to TSS4510
(EP) at (202) 317-6718. Fax to TSS Assignments (TEB) at (855) 592-8976. Or
send information by express mail or private delivery service to:

Internal Revenue Service
Attn: CC:PA:LPD:TSS, Room 5336
1111 Constitution Ave., NW
Washington, DC 20224

4.70.16.6.5.1
(11-20-2023)
Form 4463, Request for
Technical Advice or
Technical Expedited
Advice

(1) The request for technical advice must include Form 4463, Request for
Technical Advice or Technical Expedited Advice.

(2) Complete Form 4463. Include the mailing address of the function specific Ex-
aminations Director.

(3) Route the completed Form 4463 through the Group Manager to the function
specific Examinations Director for approval.

(4) The function specific Examinations Director returns the approved Form 4463 to
the examiner to include in the TAM request package.
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Note: Form 4463 has an “Employee Checklist” in Part 5. Review the checklist as
you prepare the TAM request package to make sure you’ve included all
required items.

4.70.16.6.5.2
(11-20-2023)
Memorandum of Facts,
Law, and Arguments

(1) Every request for technical advice must include a memorandum of facts,
issues, law, and arguments. TEGEDC can help prepare the memorandum.

(2) The memorandum must fully describe the:

• Facts
• Issues
• Applicable law, and
• Supporting arguments for both you and the taxpayer

(3) Include a discussion of:

• Relevant statutory provisions
• Tax treaties
• Court decisions
• Regulations
• Revenue rulings
• Revenue procedures
• Notices
• Other authorities

(4) The memorandum includes:

1. If the taxpayer and the examiner/Group Manager disagree about ultimate
findings of fact or about the relevance of facts, include all the facts with
an explanation highlighting the areas of disagreement.

2. An explanation of the taxpayer’s position. This explanation must include a
discussion of any relevant statutory provisions, tax treaties, court
decisions, regulations, revenue rulings, revenue procedures, notices, and
any other authority supporting the taxpayer’s position.

3. A similar explanation of the IRS position. This explanation must include a
discussion of any relevant statutory provisions, tax treaties, court
decisions, regulations, revenue rulings, revenue procedures, notices, and
any other authority supporting the IRS position.

4. Both the IRS and the taxpayer should comment on any existing or
pending legislation, tax treaties, regulations, revenue rulings, revenue
procedures, or court decisions contrary to their respective positions.

5. If either party determines that there are no authorities conflicting their
position, that statement must be noted in the memo.

(5) Once prepared, send a draft of the memorandum of facts, law, and arguments
to the taxpayer by mail or fax for comment and review.

(6) The taxpayer has 10 calendar days from the date you mail or fax the written
notice of disagreement to respond per Rev. Proc. 2023-2, Section 7.06.

Note: If the taxpayer needs more than 10 calendar days to respond, they must
submit a written request for extension to you. If an extension is warranted,
secure Group Manager approval and notify the taxpayer as soon as
possible. The extension request is considered denied unless you inform the
taxpayer otherwise. Your decision is final and can’t be appealed.
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(7) After you receive the taxpayer’s response, the parties have 10 calendar days
to resolve remaining disagreements.

(8) If all disagreements are resolved, prepare a single statement of the agreed
facts and issues.

(9) If disagreements continue, prepare a statement that highlights the material
factual differences and provide a copy of the statement to the taxpayer for
review.

Note: The taxpayer’s statement of facts and issues must be accompanied by the
following penalties of perjury statement: “Under penalties of perjury, I declare
that I have examined this information, including accompanying documents,
and, to the best of my knowledge and belief, the information contains all the
relevant facts relating to the request for technical advice, and such facts are
true, correct, and complete”.

Caution: The taxpayer, not the representative, must sign the declaration under
penalties of perjury. See Rev. Proc. 2023-1 section 7.01(16)(b) for re-
quirements.

4.70.16.6.5.3
(11-20-2023)
Deletion Statement

(1) The text of TAMs and background file documents are open to public inspection
under IRC 6110(a).

(2) To help the IRS make the necessary deletions, the taxpayer or authorized rep-
resentative must provide a statement indicating the deletions desired.

(3) The deletion statement must be:

• A separate document from the memorandum of facts, issues, law, and
arguments.

• Signed and dated by the taxpayer or the taxpayer’s authorized repre-
sentative.

Note: A stamped signature or faxed signature isn’t permitted.

(4) If the taxpayer wants only names, addresses, and identifying numbers deleted,
they must state this in the deletion statement.

(5) If the taxpayer wants more information deleted they must provide both a:

• Copy of the TAM request and supporting documents on which they have
placed brackets around the material to be deleted, and

• Statement giving the statutory basis under IRC 6110(c) for each
proposed deletion.

(6) Notify the taxpayer the deletion statement is required.

(7) If the taxpayer doesn’t provide the deletion statement within 10 calendar days
of the notice, inform Associate Chief Counsel. Advise Associate Chief Counsel
of any information in addition to names, addresses, and identifying numbers
that must be deleted.

(8) The deletion statement requirements do not apply if the TAM is open to public
inspection under IRC 6104.
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4.70.16.6.6
(11-20-2023)
Electronic Submission

(1) The technical advice package may be submitted electronically, except for the
information listed in paragraph (2) below. You may either:

a. Scan all documents and submit the entire technical advice package elec-
tronically, or

b. Email documents already in electronic format and mail hard copies of the
remaining items.

(2) You must send hard copies of executed legal documents and penalty of perjury
statements.

(3) Secure email the supporting documents to TEGEDC.

4.70.16.6.7
(11-20-2023)
Responsibilities of the
Examiner While
Technical Advice is
Pending

(1) During the technical advice process, the examiner “owns” the case and
maintains possession of all examination case files involved in the technical
advice and all related examination files.

Note: If there’s a short statute that is in danger of expiring, the Group Manager
must contact the TEGEDC attorney and the Manager, EP Mandatory Review
when 180 days or less remain on the statute of limitations of a case with a
pending TAM when the examiner is unable to secure a statute extension.

(2) The examiner:

a. Maintains possession of all original documents secured during the exami-
nation.

b. Is always responsible for ensuring that the statute of limitations is
protected on the lead exam and any related case while Associate Chief
Counsel considers the technical advice request.

c. Is responsible for updating the inventory control systems upon receipt of
the approved Form 4463, Request for Technical Advice or Technical
Expedited Advice from the Director. Update the AIMS and RCCMS
systems to reflect the case in status 38, Suspense, All Other. AIMS and
RCCMS must continue to reflect case control at the group level.

d. Must issue Letter 1014-A, Taxpayer Notification of Examination Delay, to
the taxpayer to formally notify them of the technical advice and the corre-
sponding delay in the examination.

e. Must forward any additional information received for an issue pending
technical advice to Associate Chief Counsel through the TEGEDC.

4.70.16.6.8
(11-20-2023)
Obtaining Status
Updates for the TAM

(1) The taxpayer or their representative may obtain information on the TAM
request status by contacting the examiner who requested the TAM. See
Section 10.02 of Rev. Proc. 2023-2.

Note: Section 10.08 of Rev. Proc. 2023-2 provides that the Associate Chief
Counsel office will not discuss the specific contents of the TAM with the
taxpayer until after the examiner has provided a copy of the TAM to the
taxpayer.

(2) Associate Chief Counsel will give frequent TAM status updates to the appropri-
ate Counsel attorney, who in turn will notify/email the examiner of the status of
the TAM request.
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(3) When the TAM is complete, Associate Chief Counsel will mail or email the
TAM to the Director, EP Examinations, Director, EO Examinations, or the
Director, GE along with a copy to the examiner and the appropriate Counsel
attorney.

4.70.16.6.9
(11-20-2023)
Review of the TAM by
Associate Chief Counsel

(1) If Associate Chief Counsel determines that the TAM request package is
deficient, the examiner, the TEGEDC attorney and the Associate Chief Counsel
attorney will work together to obtain the necessary information. If the issue
can’t be resolved within seven days, Associate Chief Counsel may return the
TAM request and a new TAM request may be required.

(2) Within 21 days after receipt, Associate Chief Counsel should:

a. Contact the examiner and/or TEGEDC to discuss any procedural and
substantive issues in the case.

b. Notify the examiner whether any matters have been referred to another
Associate Chief Counsel attorney for assistance.

(3) When Associate Chief Counsel is ready to issue the TAM, they will communi-
cate their conclusions and reasoning to TEGEDC. TEGEDC may informally
discuss any disagreements.

(4) If Associate Chief Counsel proposes an adverse TAM and the taxpayer has not
waived their right to a conference, then Counsel will inform the taxpayer of the
time and place of the conference.

a. The examiner and their Group Manager will be given the opportunity to
participate in that conference.

b. Although the taxpayer is entitled to only one conference of right,
Associate Chief Counsel may choose to offer additional conferences.

(5) If the taxpayer submits additional information after the conference, the
examiner must either provide Associate Chief Counsel with comments on the
additional information or notate to Associate Chief Counsel that the examiner
has no comments.

(6) Before issuing the final TAM, Associate Chief Counsel will issue a preliminary
TAM to the examiner and to TEGEDC.

a. If there is disagreement about any aspect of the TAM, normal reconcilia-
tion and reconsideration procedures will be followed to resolve the
disagreement.

b. The examiner must refrain from discussing the TAM issues while
Associate Chief Counsel processes the TAM request and issues the final
TAM.

(7) When the TAM is complete, Associate Chief Counsel will mail or email the
TAM to the Director of the respective examination function and send a copy to
the examiner and the TEGEDC attorney.
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4.70.16.6.9.1
(11-20-2023)
Exam Does Not Concur
with TAM - Request for
Reconsideration

(1) If the examination function doesn’t agree with the TAM, do not inform the
taxpayer that the TAM is subject to a Request for Reconsideration or of any
other similar internal disagreements over the TAM.

(2) If the Area Manager/Program Manager agrees to protest the TAM, the
examiner immediately prepares a Memorandum of Request for Reconsidera-
tion addressed to Associate Counsel that signed the TAM in question. Include
in the memorandum:

a. The name and phone number of the examiner.
b. A signature block for the Group Manager (electronic signature permitted).
c. A signature block for the Area Manager/Program Manager (electronic

signature permitted).
d. A description of the specific errors in the TAM analysis and conclusions.

Don’t re-argue points raised in the initial request. Instead focus on points
the TAM overlooked or misconstrued. Attach a copy of the TAM in
question.

e. Attach other pages from the technical advice case file that have a direct
bearing on the issues or arguments that are being made in the request
for reconsideration.

(3) The examiner sends the Memorandum of Request for Reconsideration to their
manager, Area Manager/Program Manager, as well as the EOE Director by no
later than the Performance Date.

(4) The examiner updates the case back to AIMS status 38, “Suspense All
Other”, unless there are other issues being developed.

(5) Upon receipt the examiner or Group Manager sends the completed Memoran-
dum of Request for Reconsideration and its attachments to TEGEDC who
signed the TAM in question.

(6) TEGEDC sends their reply in response to the Examination Director’s office
with instructions. The reply will either include a re-issued TAM or confirm the
initial TAM in question.

(7) The Examination Director’s staff forwards the reply and its attachments to the
examiner with instructions.

(8) The examiner updates the case to AIMS status 12, “Assigned, Started (Time
Applied)”, when the reply is received along with a re-issued TAM or a confirma-
tion of the initial TAM in question.

(9) If Associate Chief Counsel re-issues a new TAM, the examiner follows the pro-
cedures in IRM 4.70.16.6.11.1, Responsibilities of the Examiner Upon Receipt
of the TAM. There will generally not be another request for reconsideration
(protest).

(10) If Associate Counsel denies the request for reconsideration and confirms the
initial TAM, the examiner follows the procedures in IRM 4.70.16.6.11.1, Re-
sponsibilities of the Examiner Upon Receipt of the TAM, on sending the initial
TAM and other documents to the taxpayer and to the Office of Chief Counsel
for Disclosure.
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4.70.16.6.9.2
(11-20-2023)
Director of Area
Manager Disagree Over
Whether to Protest

(1) If the examinations group doesn’t agree with Director of Examinations’ recom-
mendations and requests reconsideration, the Group Manager through the
Area Manager/Program Manager immediately contacts the Director’s staff to
discuss the TAM.

(2) If the Director agrees to reconsideration, the examiner must prepare the
Memorandum of Request for Reconsideration addressed to Associate Counsel
who signed the TAM in question and follows the procedures in IRM
4.70.16.6.9.1, Exam Does Not Concur with TAM - Request for Reconsidera-
tion.

(3) If the Director recommends adoption of the TAM, the examinations group and
the Area Manager/Program Manager will have previously discussed the merits
of reconsideration and the Director makes the final decision.

(4) The final decision can be made at any time up to 28 calendar days after the
Examinations Director’s office receives the initial TAM. The final decision must
be in time to allow the examiner to submit the Memorandum of Request for
Reconsideration with appropriate signatures.

(5) If the final decision is to adopt the TAM in question, follow the procedures in
IRM 4.70.16.6.11.1, Responsibilities of the Examiner Upon Receipt, of the
TAM to send the official TAM to the taxpayer and to the Office of Chief
Counsel for Disclosure.

(6) A TAM is issued whether Associate Counsel accepts or denies a Memorandum
of Request for Reconsideration of the initial TAM. Only a Director may
withdraw the request, and this must be done before the responding transmittal
memorandum for the TAM is signed.

4.70.16.6.10
(11-20-2023)
Final TAM

(1) Associate Counsel addresses the final TAM to the respective exam director,
and provides a copy to the:

• Individual TEGEDC attorney who assisted the examiner in submitting
the request

• Division Counsel

(2) The TAM contains:

a. A statement of the facts and issues.
b. A statement of relevant legal authority such as regulations, revenue

rulings, and court cases.
c. The conclusions of Associate Chief Counsel.
d. A discussion of the rationale behind the conclusions reached.

(3) A TAM applies only to the taxpayer for which technical advice was requested.

4.70.16.6.10.1
(11-20-2023)
Effect of the TAM

(1) Associate Chief Counsel’s reply to a TAM request is in two parts. Each part
identifies the taxpayer by name, address, identification number and years
involved.

(2) The first part of the reply is a transmittal memorandum.

a. Do not release the transmittal memorandum to the taxpayer.
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b. Coordinate any request, by any party, for a copy of the transmittal memo-
randum with the examiner’s Disclosure Officer.

c. In unusual cases, the transmittal memorandum gives the Exam function
other information that per the nondisclosure statutes or for other reasons
may not be discussed with the taxpayer.

(3) The second part of the reply is the TAM, which contains:

a. A statement of the issues.
b. A statement of the facts pertinent to issues.
c. A statement of the pertinent law, tax treaties, regulations, revenue rulings,

other precedents published in the Internal Revenue Bulletin and court
decisions.

d. A discussion of the rationale underlying conclusions reached by
Associate Chief Counsel.

e. The conclusions of Associate Chief Counsel.

(4) If a TAM is subject to IRC 6110, a notice under IRC 6110(f)(1) of the intention
to disclose the TAM (including a copy of the version proposed to be open to
public inspection and notations of third-party communications under IRC
6110(d)) will be enclosed.

(5) A TAM involving criminal or civil fraud investigations, or a jeopardy termination
assessment is NOT furnished to the taxpayer.

(6) Process the case based on the conclusions stated in the TAM.

(7) A TAM applies only to the taxpayer for which technical advice was requested.

(8) A taxpayer may not rely on a TAM issued for another taxpayer.

(9) The Area and the group have 30 days from the date the Examinations Director
receives the TAM to ensure either:

a. The TAM is mailed to the taxpayer.
b. A written protest (request for reconsideration) is sent to Associate Chief

Counsel.

4.70.16.6.11
(11-20-2023)
Responsibilities of the
Respective Exam
Director’s Office Upon
Receipt of the TAM

(1) Upon receipt of the TAM, the respective exam director’s office, immediately
sends a secure email of an advanced unofficial copy of the TAM to the
examiner, the Group Manager and the Area Manager/Program Manager. The
Director’s staff must mark on the advanced unofficial copy “DO NOT RELEASE
TO TAXPAYER”.

(2) The director’s office prepares a transmittal memo (with the concurrence of the
examiner and the Area Manager/Program Manager) recommending either
adopting the TAM or requesting reconsideration of the TAM. The director’s
office includes the date they received the TAM and the date the examiner must
either send the TAM via certified mail to the taxpayer, or securely email a
Memorandum of Request for Reconsideration to the director’s office. This date
is known as the examiner’s “Performance Date”.

Note: The examiner’s Performance Date must be no later than 21 days after the
Exam Director’s office received the TAM.
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(3) Within 14 days of receiving the TAM, the Exam Director’s staff sends the
official TAM along with the transmittal memo (collectively known as the TAM
Package) to the exam group, with a copy to the Area Manager/Program
Manager.

4.70.16.6.11.1
(11-20-2023)
Responsibilities of the
Examiner Upon Receipt
of the TAM

(1) Update AIMS and RCCMS to status “12”, Assigned with Taxpayer Contact
when you receive the TAM Package from the director’s office. By the time you
receive the TAM Package you must have already:

• Reviewed the advanced non-releasable copy of the TAM,
• Consulted with the Group Manager, the Area Manager/Program

Manager and TEGEDC where appropriate, and
• Taken steps to decide whether to adopt or protest the TAM.

(2) Consider the recommendations of the director’s office when determining
whether to adopt the TAM or submit a Memorandum of Request for Reconsid-
eration. Don’t share the conclusions of the TAM with the taxpayer until you
mail the official TAM by certified mail.

(3) If the Area Manager/Program Manager and Group Manager concur with
Associate Chief Counsel’s recommendations, and don’t request reconsidera-
tion, send a copy of the TAM by certified mail to the taxpayer and its
designated representatives within 30 days after the exam group receives the
TAM.

Note: You may use Letter 1014-A, Taxpayer Notification of Examination Delay for
this purpose. Select paragraph 8 and enter the applicable information in the
space provided.

(4) For Employee Plans: If the TAM pertains to issues that affect the plan’s
qualified status, then give the TAM to the taxpayer without any deletions,
omissions or sanitizing marks.

(5) For Employee Plans: If the TAM pertains to issues that do not affect the plan’s
qualified status, then send the taxpayer a cover letter describing the enclosed
attachments:

Note: The cover letter must emphasize the 20-day response period for additional
IRC 6110 deletions.

a. An exact copy of the TAM as received from Associate Chief Counsel
b. A copy of the TAM with proposed deletions under IRC 6110
c. A copy of the version proposed to be open to public inspection
d. Letter 438, Notice of Intention to Disclose - Technical Advice
e. If applicable, waiver form(s) soliciting agreement for the issues covered

by the TAM, including Form 4549-E, Form 870-EP, Form 2297, Form
3363, or Form 2504 series.

(6) The TAM is effective when the taxpayer receives it.

(7) Upon receipt, the examiner will send a copy of the TAM to the following:

a. Employee Plans: Special Review’s Tech Advice mailbox at *TE/GE-EP-
Technical Rulings.
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b. Exempt Organizations: Mandatory Review mailbox at *TEGE EO Review
Staff.

c. Government Entities: Contact the functional Program Manager

(8) Specifically for Exempt Organizations, on the same day the TAM is mailed to
the taxpayer, the EO group mails a copy of the Modified TAM Package (items
listed in IRM 4.70.16.6.11.1(5)(b), (d), (e)) to:

Internal Revenue Service
Attention: CC:PA:LPD:DLS, Room 5201
Ben Franklin Station
Post Office Box 7604
Washington, D.C. 20044

Caution: Do not send this package piecemeal.

a. Instead of mailing, you may send the copy of the Modified TAM Package
including Letter 438 electronically by secured email to *CC 6110
Disclosure.

b. Type in the subject line of the secured email in all caps, “IRC 6110(f)(1)
NOTICE MAILED TO TAXPAYER – SEE ATTACHED”.

4.70.16.6.12
(11-20-2023)
Letter 438, Notice of
Intention to Disclose –
Technical Advice

(1) Letter 438, Notice of Intention to Disclose – Technical Advice, must be included
with TAM notices subject to IRC 6110. The letter states the IRS’s intention to
disclose the TAM (including a copy of the version proposed to be open to
public inspection and notations of third-party communications under IRC
6110(d)). See IRC 6110(f)(1).

(2) If Letter 438 is required, Associate Chief Counsel will send it to the examiner
with the TAM and all the information that the examiner will need to complete
the notice, before sending it to the taxpayer.

(3) Letter 438 informs taxpayers of their right to request additional deletions from
the sanitized TAM.

(4) Per Letter 438, the Office of Chief Counsel for Disclosure is the primary
contact for the taxpayer for this matter.

(5) The examiner isn’t involved in the IRC 6110 deletion process after mailing
Letter 438 except to provide direction to the taxpayer, as needed.

(6) Before you mail the TAM Package, complete Letter 438 by filling in the taxpay-
er’s name and the required dates. Input the dates:

a. “Mailing date of this notice”: Enter the certified mailing date.
b. “Last date to request IRS review”: Enter the 20th day after the notice

mailing date. If the 20th day falls on a weekend or holiday, then enter the
next business day.

c. “Last Date to petition Tax Court”: Enter the 60th day after the notice
mailing date. If the 60th day falls on a weekend or holiday, then enter the
next business day.

d. “Date open to public inspection”: Enter the Friday preceding the 90th day.
Enter the date after the notice mailing date. If that Friday falls on a
holiday, then enter the previous business day.
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4.70.16.6.13
(11-20-2023)
Withdrawal of Requests
for Technical Advice

(1) Once the request for a TAM has been sent to Associate Chief Counsel, only
the Director (of EP Examinations, EO Examinations or GE) may withdraw the
request, and it may only be done before the responding transmittal memoran-
dum for the TAM is signed. See procedures in Rev. Proc. 2032-2, section 11.

(2) The Director (of EP Examinations, EO Examinations or GE) sends a memoran-
dum to Associate Counsel to request the withdrawal.

Note: The taxpayer may not withdraw a request for a TAM, but if you receive a
withdrawal request, consider and document it. If warranted, the withdrawal
request must be elevated to the Exam Director’s office through the Area
Manager or Program Manager.

(3) The examiner will notify the taxpayer of the decision to withdraw the TAM by
issuing Letter 6293, Notice of Withdrawal of Request for Technical Advice,
unless:

1. The period of limitation on assessment is about to expire and the
taxpayer has declined to give written consent to extend, or

2. The notification would be prejudicial to the best interests of the Govern-
ment.

4.70.16.6.14
(11-20-2023)
Conclusion of the Case
When Technical Advice
Is Received

(1) After you mail the TAM to the taxpayer, close the case based on the TAM con-
clusions.

(2) Follow the normal “agreed” or “unagreed” closing procedures, as applicable.

(3) If the issue covered by the TAM is still unagreed, attach the TAM to the RAR.

(4) Technical advice cases aren’t subject to mandatory review unless they meet
one of the other criteria for mandatory review.

(5) The holdings in a TAM are applied retroactively unless the TAM grants section
IRC 7805(b) relief.

(6) Use AIMS disposal code 10, (RCCMS disposal code 604), Unagreed Without
Protest, to close your case if there is an unagreed issue for which the taxpayer
is unable to file a protest to Appeals because it was the subject of a TAM. For
EO, the taxpayer is unable to file a protest to Appeals when revocation or
private foundation reclassification is the subject of the TAM.

(7) Notate on the RCCMS 3198-A Checksheet in RCCMS that the case had been
in suspense, status code 38.

(8) Note in the RCCMS comment box that this case was previously in status 38.
This alerts the Closing Function Tax Examiner to change the case to status 55,
Closing Unit: Cases Previously Held in Suspense or Returned from Appeals.

(9) If the case is closed “agreed”, the TE/GE Closing Unit Group will update the
case from status 51, Closing Unit: Unassigned, to status 55 first and then to
status 90, Closed, when it closes.

Note: The closing unit puts the case in status code 55 immediately before placing
the case in status 90. This tells AIMS that the return must not be counted
against the official table upon which cycle time is measured.
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4.70.16.7
(11-20-2023)
Requests for 7805(b)
Relief

(1) IRC 7805(b) provides discretionary authority to determine the extent to which
any ruling may apply without retroactive effect. IRC 7805(b) relief may apply
to:

• Revocations.
• Determinations of liability for UBI.
• Determinations of liability for excise taxes.
• Private letter rulings.
• Technical advice issues.

(2) The procedures for requesting relief under IRC 7805(b) are contained in Rev.
Proc. 2023-4 EP and Rev. Proc. 2023-5 EO, as appropriate, or their succes-
sors.

(3) The taxpayer’s written request must:

1. State that it is being made under IRC 7805(b)
2. State the relief sought
3. Explain the reasons and arguments in support of the relief sought
4. Include any documents bearing on the request

Note: This information is referred to as the Request File.

(4) When the taxpayer submits a request for relief, the examiner and Group
Manager review and analyze the taxpayer’s documents and request. The
Group Manager will make the final recommendation on whether to:

1. Grant or deny, or
2. Seek advice from TEGEDC

Note: The examiner assigned the case may also initiate a request to
limit retroactivity if the Group Manager concurs with the examin-
er’s recommendation.

4.70.16.7.1
(11-20-2023)
Employee Plans Rev.
Proc 2023-4

(1) Section 22.03 of Rev. Proc. 2023-4 states, “In order for a petitioner to be
deemed to have exhausted administrative remedies within the IRS with respect
to §7805(b), an applicant must submit a request for relief under §7805(b) to
the IRS in accordance with the procedures in section 23.08 of this revenue
procedure.”

(2) Section 23.08 of Rev. Proc. 2023-4 states, “A request for relief under §7805(b)
must be in writing and must be submitted to the agent or specialist assigned to
the case. The request for relief under §7805(b) must be submitted before
issuance of the final adverse determination letter.”

(3) A request for relief can occur only when the plan has a determination letter
and the examiner discovers the plan document contains faulty language or
fails to include required language. In other words, the determination letter was
issued in error.

(4) A taxpayer’s request for retroactive relief must be in writing and submitted to
the examiner prior to Mandatory Review issuing the final revocation letter.

(5) Effective date of revocation: Without IRC 7805(b) relief, revocation is retroac-
tive. Generally, the revocation will be retroactive to the effective date of the
plan, to the effective date of the plan provision containing the faulty language
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or, if later, to the effective date of the required omitted language. Retroactivity
is based on when the language was effective.

4.70.16.7.2
(11-20-2023)
Exempt Organizations
Rev. Proc. 2023-5

(1) Section 12.04(3) of Rev. Proc. 2023-5 states, “If an organization seeks de-
claratory judgment under §7428 in response to a retroactive revocation or, to
preserve judicial review of a claim for relief under §7805(b), the organization
must follow the steps in this revenue procedure in order to have exhausted its
administrative remedies with respect to its request under §7805(b). If the orga-
nization does not complete the applicable steps, the organization will not have
exhausted its administrative remedies as required by §7428(b)(2) with respect
to its request for §7805(b) relief and will thus be precluded from obtaining
§7805(b) relief in any declaratory judgment it seeks under §7428.”

(2) Section 12.04 of Rev. Proc. 2023-5 states, “A request for relief under §7805(b)
must be in writing and must be submitted to the agent or specialist assigned to
the case. The request for relief under §7805(b) must be submitted before
issuance of the final adverse determination letter.”

(3) A request that the determination letter “shall be applied without retroactive
effect” under IRC 7805(b)(8) may be initiated by you or the taxpayer. If initiated
by the taxpayer, it must be submitted to you prior to the issuance of the final
adverse determination letter.

(4) The request must be in writing in the same form and with the content specified
in Rev. Proc. 2023-5, as appropriate, or its successors.

(5) Effective date of revocation:

a. When an entity receives a determination letter or ruling, and later loses
exemption due to a change in the facts or law, revocation is effective the
first day of the first tax year in which the change occurs. Under these cir-
cumstances, there is no need to request application of IRC 7805(b) relief.
When an entity erroneously receives a determination letter or ruling due
to an omission or misstatement of material facts, the effective date of re-
vocation is the first day of the first tax year. In this case, don’t
recommend relief under IRC 7805(b) .

b. It’s generally not available.
c. When an entity erroneously receives a determination letter or ruling due

to an IRS misinterpretation of the law, recommend IRC 7805(b) relief.
d. The following table recaps the situations described above:

Entity’s
Determination
Letter revoked due
to:

Revocation effective
date:

IRC 7805(b)
Applicability:

Change in tax law or
organization alters its
operation after initial
recognition of
exemption

First day of first tax
year in which organi-
zation altered its
operations or the law
changed

Not necessary, but
taxpayer may request
a TAM if disputing
whether it altered its
operations
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Entity’s
Determination
Letter revoked due
to:

Revocation effective
date:

IRC 7805(b)
Applicability:

Omission or mis-
statement of material
facts by the applicant
organization

Retroactive to the
first day of the first
tax year

Not Available

Misinterpretation of
law by IRS

Determined by IRC
7805(b) relief

Applies. Recommend
requesting relief

Note: In revocation cases, advise the organization of the provisions of IRC
7805(b).

4.70.16.7.3
(11-20-2023)
Group Manager
Recommends Granting
IRC 7805(b) Relief

(1) When the Group Manager recommends granting 7805(b) relief, the examiner
prepares and sends a Recommendation Memo to the Director, see the sample
memo in Exhibit 4.70.16-1. For purposes of this section the Director:

a. Employee Plans – Director is either, EP Examinations or Rulings and
Agreements Director, as appropriate

b. Exempt Organizations – Director is either Examinations or Rulings and
Agreements Director, as appropriate

(2) The Group Manager routes the Recommendation Memo through their Area
Manager/Program Manager for review and approval.

(3) When the Director:

a. Concurs that relief is appropriate; they acknowledge concurrence on the
Recommendation Memo and signs and returns the Recommendation
Memo to the examiner and Group Manager to associate with the case
file. The examiner prepares an individually designed letter notifying the
taxpayer that IRC 7805(b) relief was granted.

b. Disagrees with the Group Manager’s recommendation to grant relief, they
send the Request File to TEGEDC to obtain their legal opinion

(4) TEGEDC reviews the request and provides a memorandum (Legal Opinion
Memo) responding to the Director. When the TEGE Division Counsel Legal
Opinion Memo:

a. Agrees with the Director in denying relief, the Director will provide the
denial rationale directly on the Recommendation Memo, sign the Recom-
mendation Memo, and return the memos (Recommendation Memo and
Legal Opinion Memo) to the examiner and Group Manager for associa-
tion with the case.

Note: The examiner must prepare an individually designed letter to notify
the taxpayer that IRC 7805(b) relief was denied.

b. Disagrees with the Director and recommends granting relief, the Director
will contact TEGEDC to discuss and resolve the matter.

(5) If the final resolution is to:
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a. Grant IRC 7805(b) relief, the Director acknowledges agreement on the
Recommendation Memo, and signs and returns the Recommendation
Memo, along with the TEGEDC Legal Opinion Memo, to the examiner
and Group Manager to associate with the case file. The examiner
prepares an individually designed letter to notify the taxpayer that IRC
7805(b) relief was granted.

b. Deny IRC 7805(b) relief, the Director provides the rationale for the denial
directly on the Recommendation Memo, signs the Recommendation
Memo, and return the memos (Recommendation Memo and Legal
Opinion Memo) to the examiner and Group Manager to associate with
the case file.

Note: The examiner must prepare an individually designed letter to notify
the taxpayer that IRC 7805(b) relief was denied.

4.70.16.7.4
(11-20-2023)
Group Manager
Recommends Denying
IRC 7805(b) Relief or
that Further
Consideration Is
Warranted

(1) When the Group Manager recommends denying IRC 7805(b) relief or deter-
mines further consideration is warranted, the manager sends the Request File
to TEGEDC for their legal opinion. TEGEDC will respond in the form of a
memorandum (Legal Opinion Memo).

Note: See section IRM 4.70.16.2, Assistance from TEGEDC above for information
on contacting TEGEDC.

(2) When the TEGEDC Legal Opinion Memo supports denial of IRC 7805(b) relief,
the examiner prepares and provides a Recommendation Memo to the Director,
see the sample memo in Exhibit 4.70.16-1, Recommendation Memo. For
purposes of this section, the Director is:

a. Employee Plans – Director is either, Examinations or Rulings and Agree-
ments Director, as appropriate

b. Exempt Organizations – Director is either Examinations or Rulings and
Agreements Director, as appropriate

(3) The Group Manager sends the Recommendation Memo through their Area
Manager/Program Manager for review and approval.

(4) When the Director:

a. Agrees to deny relief, the Director will acknowledge concurrence directly
on the Recommendation Memo, sign the Recommendation Memo, and
return the memos (Recommendation Memo and Legal Opinion Memo) to
the examiner and Group Manager for association with the case file. The
examiner must prepare an individually designed letter notifying the
taxpayer that IRC 7805(b) relief was denied.

b. Disagrees with the Group Manager’s decision to deny relief, the Director
will contact the appropriate TEGEDC to discuss and resolve the matter.

(5) If the final resolution is to:

a. Grant IRC 7805(b) relief, the Director will acknowledge agreement
directly on the Recommendation Memo, sign the Recommendation
Memo, and return the memos (Recommendation Memo and Legal
Opinion Memo) to the examiner and Group Manager for association with
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the case file. The examiner prepares an individually designed letter to
notify the taxpayer that IRC 7805(b) relief was granted.

b. Deny IRC 7805(b) relief, the Director will provide the rationale for denial
directly on the Recommendation Memo, sign the Recommendation
Memo, and return the memos (Recommendation Memo and Legal
Opinion Memo) to the examiner and Group Manager for association with
the case file.

Note: The examiner must prepare an individually designed letter to notify
the taxpayer that IRC 7805(b) relief was denied.
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Exhibit 4.70.16-1 (11-20-2023)
Recommendation Memo

Internal Revenue Service

Memorandum

Date:

To: Director, [EO] [EP] [Rulings and Agreements] [ Examinations] SE:T:[__:__]

From: Group Manager, [_______________________________] SE:T[:__:__:]

Subject: Application for Section 7805(b) Relief in the case of:
[Taxpayer name] [(EIN:___-_______)]

ISSUE:
Whether [Taxpayer name or Plan name] should be granted relief under IRC 7805(b) for all taxable years
up until the issuance of a letter revoking its exempt status under section 401(a) and/or section 501(a) of
the Code.

FACTS:
[Taxpayer name or Plan name] was recognized as exempt from federal taxation under section [(For EP:
section 401(a) of the Code and its related trust as exempt under section 501(a) of the Code)]
[________], effective Date]. [Provide additional fact relevant for section 7805 analysis and recommenda-
tion.]

VIEWS OF THE TAXPAYER:
[Taxpayer name or Plan name] argues that relief under section 7805(b) is appropriate for all taxable
years because:
[Summarize reasons and arguments of taxpayer and reference any documents that were included as
bearing upon the request. See section 23 of Rev. Proc. 2023-4 or Section 12 of Rev. Proc. 2023-5 for
relevant procedures for taxpayers requesting 7805(b) relief].

VIEWS OF THE GROUP MANAGER:
The Group Manager proposes revoking [Taxpayer name or Plan name] tax exempt under section [For
EP: section 401(a) of the Code and its related trust as exempt under section 501(a) of the
Code][______] effective as of [date]. Revocation is proposed because:
[summarize reasons for revocation.]
Furthermore, the revocation should be effective [date] because:
[summarizes reasons for effective date of proposed revocation; reference any legal memorandum
obtained from TEGE Division Counsel pursuant to 7805(b) case processing procedures.]

ANALYSIS:
EP: Section 23.08 of Rev. Proc. 2023-4 sets forth procedures that must be followed for a qualified plan
to request relief under section 7805(b).
EO: Section 12 of Rev. Proc. 2023-5 sets forth procedures that must be followed for an Exempt Organi-
zation to request relief under section 7805(b). First,***
Delegation Order 30-1 (Rev. 3) delegates authority to the Director, [EO] [EP] [Rulings and Agreements]
[Examinations], to prescribe the extent to which ruling relating to the internal revenue laws shall be
applied without retroactive effect for letter rulings and determination letters issued by the Commissioner,
Tax Exempt and Government Entities.
In the present case, [insert analysis taking into account relevant criteria].
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Exhibit 4.70.16-1 (Cont. 1) (11-20-2023)
Recommendation Memo

RECOMMENDATION:
We believe granting relief under section 7805(b) [would/would not] be appropriate in this case.
[Taxpayer name or Plan name] [has/has not] met the criteria for relief under section 7805(b) because
[summarize reasons for recommendations].
Therefore, we recommend the Director, [EO Examinations, EO Rulings and Agreements EP Examina-
tions or EP Rulings and Agreements] exercise discretionary authority [to limit] [not to limit] the
retroactivity of the revocation. In accordance with [section 23 of Rev. Proc. 2023-4] revocation of the
exempt status of the [Plan name] [section 12 of Rev. Proc. 2023-5], revocation of exempt status [organi-
zation name] should be effective [Date] based on [significance of date].

DECISION:
Retroactivity [limited.] [not limited.]
If decision is not to limit retroactivity, Director’s office to provide rationale for decision if not otherwise
described previously in memorandum.]

Approved By:____________________ ________Date:______________________
Director, [EO Examinations, EO Rulings and Agreements, EP Examinations]
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